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J.  C.  Rudisill,  Jr.  David  L.  Best 

Attorneys,  Criminal  Justice  Training  and  Standards  Council 


2  July   1976 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Administration  of  Estates;  Claims  Against 
Estates;  Notice  to  Creditors 

Mr.  F.  Piercy  Carter 

Chief  Assistant  Clerk  of  Court 

Buncombe  County 

Does  G.S.  28A-14-1  require  that  the  date 
contained  in  the  body  of  a  notice  to 
creditors  be  exactly  six  months  from  the 
day  of  first  publication  or  posting  of  such 
notice? 

Yes. 


G.S.  28A-14-1  provides  that  persons  having  a  claim  against  a 
decendent's  estate  must  be  notified  to  present  their  claims  "on  or 
before  a  day  to  be  named  in  such  notice,  which  day  must  be  six 
months  from  the  day  of  the  first  publication  or  posting  of  such 
notice".  (Emphasis  supplied.)  Claims  which  are  not  presented  within 
six  months  after  the  day  of  first  pubhcation  of  the  general  notice 
to  creditors  are  "forever  barred  against  the  estate". 
G.S.  28A-19-3(a).  Thus,  it  is  important  that  creditors  of  an  estate 
are  notified  in  accordance  with  G.S.  28A-14-1. 

Rufus  L.  Edmisten,  Attorney  General 
James  E.  Scarbrough 
Associate   Attorney 


9  July   1976 
Subject: 


State  Departments,  Institutions  and 
Agencies;  North  Carohna  Wildhfe 
Resources  Commission;  Advisory  Budget 
Commission;  Surcharge  on  Sales  of  Surplus 
Property;  Diversion  of  Funds  in  Wildlife 
Resources  Fund. 
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Requested  by:  Mr.  William  T.  Biggers 

Assistant  Secretary 
Department  of  Administration 

Question:  Can        the        self-liquidating       surcharge 

authorized  by  the  1975  General  Assembly 
to  finance  construction  of  a  new  State 
surplus  property  warehouse  be  applied  to 
sales  of  surplus  property  which  the  Wildlife 
■  Commission  purchased  with  moneys  from 

the  Wildhfe  Resources  Fund? 

Conclusion:  No. 

In  the  Capital  Improvement  Appropriations  Act  of  1975  the  General 
Assembly  authorized  $438,000  to  construct  a  new  State  surplus 
property  warehouse.  Under  that  authorization,  the  project  is  to  be 
totally  self-liquidating  with  revenues  from  a  surcharge  on  sales  of 
State  surplus  property.  Chapter  874,  1975  Session  Laws  (First 
Session  1975).  Pursuant  to  this  authorization,  the  Advisory  Budget 
Commission  has  authorized  the  Department  of  Administration  to 
collect  a  five  per  cent  surcharge  on  all  sales  of  surplus  property 
by  the  Division  of  Purchase  and  Contract. 

The  North  Carolina  Wildhfe  Resources  Commission  has  requested 
the  Advisory  Budget  Commission  to  exempt  all  sales  of  surplus 
property  owned  by  the  Commission  from  the  surcharge.  All  property 
being  sold  as  surplus  property  by  that  agency  was  purchased  with 
revenues  in  the  Wildhfe  Resources  Fund,  and  the  Commission 
contends  these  revenues  are  protected  from  diversion  by  statute. 

The  Wildhfe  Resources  Fund  was  established  in  1947  by 
G.S.  143-250.  After  transferring  all  moneys  in  certain  existing  funds 
and  all  unexpended  appropriations  pertaining  to  wildhfe  and  wildhfe 
resources  to  this  fund,  the  statute  provides  that  on  and  after  July 
1,  1947,  all  moneys  derived  from  hunting,  fishing,  trapping  and 
related  license  fees,  exclusive  of  commercial  fishing  license  fees,  and 
all  funds  thereafter  received  from  whatever  sources  shall  be  deposited 
to  the  credit  of  the  Wildhfe  Resources  Fund  and  made  available 
to  the  Wildhfe  Commission  until  expended  subject  to  the  provisions 
of  Article  24,  Chapter   143  of  the  General  Statutes. 
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G.S.     143-250    further    provides: 

"...all  such  funds  are  hereby  appropriated,  reserved, 
set  aside  and  made  available  until  expended,  for  the 
enforcement  and  administration  of  this  Article." 

G.S.    143-254.1    provides,  in  pertinent  part: 

"...and  no  funds  accruing  to  the  State  of  North 
Carolina  from  license  fees  paid  by  fishermen  shall  be 
diverted  for  any  other  purpose  than  the  administration 
of  the  Wildlife  Resources  Commission  and  for  the 
protection,  propagation,         preservation,         and 

investigation  of  fish  and  game." 

G.S.    113-123   provides  in  pertinent  part: 

"...and  no  funds  accruing  to  the  State  of  North 
Carolina  from  license  fees  paid  by  hunters  shall  be 
diverted  for  any  other  purpose  than  the  protection  and 
propagation  of  game  and  wildlife  in  North  Carolina 
and  administration  of  the  laws  enacted  for  such 
purposes...." 

Chapter  75A  of  the  General  Statutes  relates  to  boating  and  water 
safety.  G.S.  75A-3(c)  provides  that  all  moneys  collected  pursuant 
to  this  Chapter  shall  be  deposited  in  the  Wildlife  Resources  Fund 
and  accounted  for  as  a  separate  part  thereof.  This  statute  further 
provides  that  said  moneys  shall  be  made  available  to  the  Wildlife 
Commission  for  the  administration  of  Chapter  75A,  educational 
activities  relating  to  boating  safety,  land  acquisition,  the  provision 
of  facilities  for  access  to  water,   "and  for  no  other  purpose." 

G.S.  75A-3(c)  also  states: 

"...and  all  such  funds  are  hereby  appropriated, 
reserved,  set  aside  and  made  available  until  expended 
for  the  enforcement  and  administration  of  this 
Chapter...." 

!|It  is  clear  from  the  above  statutory  provisions  that  the  Legislature 
intended    to    prohibit    the    diversion    of   moneys    in    the    Wildlife 
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Resources  Fund  for  any  purpose  other  than  those  specifically 
enumerated  by  Statute.  This  Office  is  of  the  opinion  that  proceeds 
from  the  sales  of  surplus  property  purchased  with  these  funds  are 
likewise  protected  from  diversion. 

The  imposition  of  the  five  per  cent  surcharge  on  sales  of  surplus 
property  purchased  with  moneys  from  the  Wildlife  Resources  Fund 
would  constitute  a  diversion  of  said  funds.  In  the  absence  of  specific 
legislative  authority  to  the  contrary,  such  a  diversion  would  be 
prohibited  by  the  statutes  discussed  above. 

In  Food  Stores  v.  Board  of  Alcoholic  Control,  268  N.C.  624  (1966) 
the  Supreme  Court  of  North  Carolina  quotes  from  82  C.J.S., 
Statutes,   §   369,  pp.  839-43,  as  follows: 

'"Where  there  is  one  statute  dealing  with  a  subject  in 
general  and  comprehensive  terms,  and  another  dealing 
with  a  part  of  the  same  subject  in  a  more  minute  and 
^  definite  way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a  view  to  giving  effect 
to  a  consistent  legislative  policy;  but,  to  the  extent 
of  any  necessary  repugnancy  between  them,  the  special 
statute,  or  the  one  dealing  with  the  common  subject 
matter  in  a  minute  way,  wUl  prevail  over  the  general 
statute,  according  to  the  authorities  on  the  question, 
unless  it  appears  that  the  legislature  intended  to  make 
the  general  act  controlling;  and  this  is  true  a  fortiori 
when  the  special  act  is  later  in  point  of  time,  although 
the  rule  is  appHcable  without  regard  to  the  respective 
dates  of  passage.'" 

Applying  this  rule  of  construction  in  the  present  situation,  this 
Office  is  of  the  opinion  that  the  specific  statutory  prohibitions 
against  the  diversion  of  revenues  in  the  Wildlife  Resources  Fund 
discussed  above  would  exempt  sales  of  surplus  property  by  the 
Wildlife  Commission  from  the  surcharge  authorized  by  the  Capital 
Improvement  Appropriations  Act  of  1975.  Although  the  Act 
authorizes  a  surcharge  as  a  means  of  financing  construction  of  the 
warehouse,  there  is  nothing  in  the  Act  which  indicates  the 
Legislature  intended  this  authorization  to  constitute  an  exception 
to  the  statutory  provisions  prohibiting  a  diversion  of  wildlife  funds. 
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Rufus  L.  Edmisten,  Attorney  General 
Roy    A.    Giles,    Jr. 
Assistant    Attorney    General 


19  July   1976 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Motor  Vehicles:  Removal  of  Vehicles; 
Liability  of  Officer 

Major  O.   R.  Roberts 

N.  C.  State  Highway  Patrol 

When  an  individual  is  arrested  for  driving 
while  under  the  influence  or  some  other 
violation  that  requires  him  to  be 
incarcerated  and  it  is  necessary  to  remove 
this  individual's  vehicle  to  a  place  of  safe 
keeping  and  the  individual  has  no 
preference  as  to  a  towing  company,  may 
the  officer  incur  liability  for  damages  done 
to  the  vehicle  by  a  tow  vehicle  summoned 
from  the   "rotation  wrecker  list"? 

No,  the  officer  does  not  incur  liability  for 
damages  done  to  the  vehicle. 


Section  20-1 6 1(d)  of  the  Motor  Vehicle  Laws  of  North  Carolina 
appoints  the  investigating  law  enforcement  officer  as  agent  of  the 
owner  of  any  vehicle  parked  or  left  standing  in  violation  of  law. 

"(d)  the  owner  of  any  vehicle  parked  or  left  standing 
in  violation  of  law  shall  be  deemed  to  have  appointed 
any  investigating  law-enforcement  officer  his  agent: 

(1)  for  the  purpose  of  removing  the  vehicle 
to  the  shoulder  of  the  higliway  or  to  some  other 
suitable  place;  and 

(2)  for  the  purpose  of  arranging  for  the 
transportation  and  safe  storage  of  any  vehicle 


which  is  interfering  with  the  regular  flow  of 
traffic  or  which  otherwise  constitutes  a  hazard, 
in  which  case  the  officer  shall  be  deemed  a  legal 
possessor  of  the  vehicle  within  the  meaning  of 
G.S.  44A-2(d)." 

Following  the  provisions  of  Section  20-1 6 1(d),  the  duties  of  the 
highway  patrolman  would  include  only  the  exercise  of  ordinary  and 
reasonable  care  and  digilence  in  the  performance  of  the  agency.  In 
the  capacity  set  up  by  the  statute,  the  highway  patrolman  is  not 
an  insurer  of  the  safety  of  the  property  and  he  is  not  liable  if, 
without  any  fault  or  negligence  on  his  part,  the  property  is  lost 
or  injured.  His  duties  are  those  only  of  a  special  agent  whose  purpose 
applies  to  the  function  that  is  specifically  set  out:  "for  the  purpose 
of  arranging  for  the  transportation  ..."  with  the  use  of  reasonable 
care  and  skill  in  the  performance  of  that  duty,  no  liability  exists 
for  the  highway  patrolman. 

By  practice,  the  "rotation  wrecker  list"  system  is  followed  thereby 
reheving  the  officer  of  any  decision  making  regarding  choices  of 
reliable  towing  services.  The  reliance  upon  this  system  requires  only 
that  the  patrolman  makes  sure  towing  services  are  available,  not  that 
these  services  will  protect  the  third  person's  property. 

Section  44A-2(a)  and  (d)  create  a  hen  upon  the  towed  property 
by  the  towing  company. 

"(a)  Any  person  who  tows,  alters,  repairs,  stores, 
'  services,  treats,  or  improves  personal  property  other 
than  a  motor  vehicle  in  the  ordinary  course  of  his 
business  pursuant  to  an  express  or  implied  contact 
with  an  owner  or  legal  possessor  of  the  personal 
property  has  a  lien  upon  the  property   .... 


(d)  Any  person  who  repairs,  services,  tows,  or  stores 
motor  vehicles  in  the  ordinary  course  of  his  business 
pursuant  to  an  express  or  imphed  contact  with  an 
owner  or  legal  possessor  of  the  motor  vehicle  has  a 
lien  upon  the  motor  vehicle  for  reasonable  charges  for 
such  repairs,  servicing,  towing,  or  storing.   ..." 
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By  implication,  the  creation  of  a  lien  carries  with  it  the  idea  that 
a  legal  indebtedness  is  owed  by  one  party  to  another  for  the 
performance  of  a  service.  If  the  creation  of  a  lien  is  set  up  by  statute, 
certainly  the  performance  of  that  service  is  designed  for  the  benefit 
of  the  party  upon  whom  the  lien  is  levied.  Any  damages  resulting 
from  negligent  or  inadequate  service  are  to  be  the  responsibility  of 
the  towing  party,  not  the  highway  patrol. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


19  July    1976 
Subject: 


State  Bureau  of  Investigation;  Records  of 
Bureau;  Riglit  of  Privacy;  Availability  of 
Records 


Requested  by: 


Question: 


Conclusion: 


Haywood   R.   Starling,   Director 
State  Bureau  of  Investigation 
Department  of  Justice 

Are  records  maintained  by  the  Records 
Section  of  the  State  Bureau  of 
Investigation  subject  to  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
§552),  the  Privacy  Act  of  1974  (5  U.S.C. 
§552a)  or  the  Crime  Control  Act  of  1973 
(42  U.S.C.  §3701)  and  regulations  issued 
pursuant  thereto? 

No. 


The  Freedom  of  Information  Act,  5  U.S.C.  §552  applies  only  to 
agencies  of  the  federal  government,  5  U.S.C.  §551(1).  The  Privacy 
Act  of  1974,  5  U.S.C.  §552a  also  apphes  only  to  agencies  of  the 
federal  government,  5  U.S.C.  §  § 552(a)(1),  552(e).  These  acts  affect 
information  placed  by  the  states  into  the  hands  of  the  federal 
government,  but  do  not  affect  records  systems  or  other  information 
maintained  by  the  states. 
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The  Crime  Control  Act  of  1973,  42  U.S.C.  §377 1(b)  requires  the 
Law  Enforcement  Assistance  Administration  to  adopt  regulations 
which  "assure  that  the  security  and  privacy  of  all  such  information 
is  adequately  provided  for  and  that  information  shall  only  be  used 
for  law  enforcement  and  criminal  justice  and  other  lawful  purposes. " 
The  regulations  adopted  by  the  Law  Enforcement  Assistance 
Administration  apply  to: 

"...all  State  and  local  agencies  and  individuals 
collecting,  storing,  or  disseminating  criminal  history 
record  information  processed  by  manual  or  automated 
operations  where  such  collection,  storage,  or 
dissemination  has  been  funded  in  whole  or  in  part  with 
funds  made  available  by  the  Law  Enforcement 
Assistance  Administration  subsequent  to  July  1,  1973, 
pursuant  to  Title  I  of  the  Act.  Use  of  information 
obtained  from  the  FBI  Identification  Division  of  the 
^  FBI/NCIC  system  shall  also  be  subject  to  limitations 
-    contained  in  Subpart  C." 

28  C.F.R.   §  20.20(a) 

"Criminal  history  record  information"  is  defined  in  the  regulations 
as: 

"...information  collected  by  criminal  justice  agencies 
on  individuals  consisting  of  identifiable  descriptions 
and  notations  of  arrests,  detentions,  indictments, 
'  informations,  or  other  formal  criminal  charges,  and 
any  disposition  arising  therefrom,  sentencing, 
correctional  supervision,  and  release.  The  term  does 
not  include  identification  information  such  as 
fingerprint  records  to  the  extent  that  such  information 
does  not  indicate  involvement  of  the  individual  in  the 
criminal  justice  system." 

28  C.F.R.   §  20.3(b) 

"Criminal  justice  agencies"  are  defined  as: 

"...(2)  a  government  agency  or  any  subunit  thereof 
which  performs  the  administration  of  criminal  justice 
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pursuant  to  a  statute  or  executive  order,  and  which 
allocates  a  substantial  part  of  its  annual  budget  to  the 
administration  of  criminal  justice." 

28  C.F.R.   §  20.3(c) 

State  law  on  the  records  of  the  State  Bureau  of  Investigation  is 
quite  plain.  G.S.    114-15   provides  in  relevant  part: 

"....All  records  and  evidence  collected  and  compiled 
by  the  Director  of  the  Bureau  and  his  assistants  shall 
not  be  considered  pubhc  records  within  the  meaning 
of  G.S.  132-1,  and  following,  of  the  General  Statutes 
of  North  Carolina  and  may  be  made  available  to  the 
public  only  upon  an  order  of  a  court  of  competent 
jurisdiction.  Provided  that  all  records  and  evidence 
collected  and  compiled  by  the  Director  of  the  Bureau 
and  his  assistants  shall,  upon  request,  be  made  available 
to  the  district  attorney  of  any  district  if  the  same 
concerns  persons  or  investigations  in  his  district...." 

The  question,  therefore,  concerns  the  extent  to  which  G.S.  114-15 
is  affected  by  the  regulations.  We  conclude  that  the  statute  is 
unaffected,  and  that  the  operations  of  the  Records  Section  are 
unaffected. 

The  Records  Section  acts  as  the  filing  cabinet  of  the  Bureau.  The 
information  it  receives  and  indexes  is  not  "criminal  history  record 
information"  nor  do  the  operations  of  the  Section  result  in  the 
creation  of  criminal  history  record  information.  The  information 
received  by  the  Records  Section  is  the  work  product  of  the  Bureau, 
and  consists  of  laboratory  reports  and  analyses,  investigative  reports, 
intelligence  information  and  similar  information.  The  indexing 
system  for  the  information  makes  the  information  accessible  by 
an  individual  name;  but  the  indexing  system,  because  of  the  nature 
of  the  information  stored,  does  not  produce  "criminal  history  record 
information"  and  no  attempt  is  made  to  compile  such  information, 
as  the  federal  regulations  define  that  term.  The  regulations  define 
the  term  in  terms  of  formal  contact  with  the  criminal  justice  system 
and  seems  to  contemplate  a  records  system  which  is  intended  to 
and  attempts  to  catalogue  all  such  formal  contacts  by  an  individual 
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in  such  a  way  that  the  agency  can  assert  with  reasonable  certainty 
that  its  records  disclose  a  history  of  formal  involvement  of  the 
individual  with  the  agency. 

The  intent  of  the  Bureau  in  the  maintenance  of  the  records  is  to 
have  the  capacity  to  retrieve  particular  records  for  an  agent  or 
analyst  to  testify  in  a  given  case.  The  reports  within  the  Section 
may  have  been  prepared  for  a  local  law  enforcement  agency  or  for 
an  agent  of  the  Bureau.  Yet,  in  any  event,  the  records  and  their 
associated  indexing  do  not,  in  our  opinion,  constitute  criminal 
history  record  information  within  the  meaning  of  the  regulations; 
and  G.S.   114-15  is,  in  our  opinion,  unaffected  by  the  regulations. 


Rufus  L.  Edmisten,  Attorney  General 
David  S.  Crump 
Associate  Attorney 


19  July    1976 
Subject: 

Requested  by: 


Licenses  and  Licensing;  Real  Estate 
Licensing  Board;  Examination  Procedures; 
G.S.  93B-8(b) 

Mr.  Blanton  Little 
Secretary -Treasurer 
N.  C.  Real  Estate  Licensing  Board 


Questions: 


(1)  Is  it  permissible  for  the  Educational 
Testing  Service  of  Princeton,  New  Jersey, 
to  require  that  persons  taking  an 
examination  for  hcensure  as  real  estate 
broker  or  salesman  place  their  names  on 
the  answer  sheets  for  better  identification? 


(2)  Is  it  permissible  for  the  North 
CaroHna  Real  Estate  Licensing  Board  to 
supply  the  Educational  Testing  Service  of 
Princeton,  New  Jersey,  with  the  names  and 
addresses  of  applicants  in  order  that  the 
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Educational  Testing  Service  may  mail 
examination  results  directly  to  the 
applicants? 


Conclusions: 


(1) 

(2) 


No. 
Yes. 


G.S.  93B-8(b)  provides  that  "(e)ach  applicant  for  an  examination 
given  by  any  occupational  licensing  board  shall  be  identified,  for 
purposes  of  the  examination,  only  by  number  rather  than  by  name." 
The  statute  is  obviously  designed  to  insure  the  anonymity  of 
individual  applicants  for  purposes  of  grading  examinations.  Even 
though  you  state  that  the  Educational  Testing  Service  will  grade 
answer  sheets  by  machine,  the  command  of  the  statute  is 
unequivocal  and  must  be  followed. 

It  would  be  permissible,  however,  for  each  applicant  to  waive  the 
protection  of  the  statute  and  sign  his  answer  sheet  since  a  right 
may  be  waived  by  the  person  for  whose  benefit  it  was  intended. 
See  28  Am.  Jur.  2d  Estopped  and  Waiver  §154,  et  seq.  (1966). 
A  waiver  is  simply  an  intentional  relinquishment  of  a  known  right. 
Land  Bank  v.  Bland,  231    NC  26,  56  S.E.  2d  30  (1949). 

Supplying  Educational  Testing  Service  with  the  names  and  addresses 
of  apphcants  for  the  purpose  of  mailing  test  results  would  not  violate 
G.S.  93B-8(b). 

Rufus  L.  Edmisten,  Attorney  General 
Millard   R.   Rich,  Jr. 
Deputy   Attorney  General 


23  July   1976 
Subject: 


Motor  Vehicle  Laws;  Criminal  Law;  Judge's 
Charge;  Second  and  Subsequent  Offenses 
of  Driving  Under  the  Influence; 
G.S.   15A-924  and  G.S.   15A-928 


Requested  by: 


The  Honorable  P.  B.  Beachum 
Judge,  District  Court 
Mecklenburg  County 
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Question:  Is  it  prejudicial  error  for  a  judge  to  charge 

the  jury  as  to  prior  conviction(s)  of  driving 
under  the  influence? 

Conclusion:  In    the    event    the    defendant   admits  the 

previous  conviction  before  the  court 
(without  the  jury  being  present),  the  judge 
and  the  State  are  precluded  from  making 
reference  to  that  prior  conviction.  In  the 
situation  where  the  defendant  denies  the 
previous  conviction  or  remains  silent  in 
regard  to  that  charge,  the  State  may  prove 
that  element  of  the  charge  before  the  jury. 
The  fact  of  this  prior  conviction  and  the 
belief  thereof  is  one  for  the  jury  and  not 
the  court. 

G.S.   15A-924(c)  and  (d)  read  as  follows: 

"(c)  In  trials  in  superior  court,  allegations  of  previous 
convictions  are  subject  to  the  provisions  of 
G.S.   15A-928. 

(d)  In  alleging  and  proving  a  prior  conviction,  it  is 
sufficient  to  state  that  the  defendant  was  at  a  certain 
time  and  place  convicted  of  the  previous  offense, 
without  otherwise  fully  alleging  all  the  elements.  A 
duly  certified  transcript  of  the  record  of  a  prior 
conviction  is,  upon  proof  of  the  identity  of  the  person 
of  the  defendant,  sufficient  evidence  of  a  prior 
conviction.  If  the  surname  of  a  defendant  charged  is 
identical  to  the  surname  of  a  defendant  previously 
convicted  and  there  is  identity  with  respect  to  one 
given  name,  or  two  initials,  or  two  initials 
corresponding  with  the  first  letters  of  given  names, 
between  the  two  defendants,  and  there  is  no  evidence 
that  would  indicate  the  two  defendants  are  not  one 
and  the  same,  the  identity  of  name  is  prima  facie 
evidence  that  the  two  defendants  are  the  same 
person..." 
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15A-928  reads,  in  part: 

"Allegation  and  proof  of  previous  convictions  in 
superior  court  .-(a)  When  the  fact  that  the  defendant 
has  been  previously  convicted  of  an  offense  raises  an 
offense  of  lower  grade  to  one  of  higher  grade  and 
thereby  becomes  an  element  of  the  latter,  an 
indictment  or  information  for  the  higher  offense  may 
not  allege  the  previous  conviction.  If  a  reference  to 
a  previous  conviction  is  contained  in  the  statutory 
name  or  title  of  the  offense,  the  name  or  title  may 
not  be  used  in  the  indictment  or  information,  but  an 
improvised  name  or  title  must  be  used  which  labels 
and  distinguishes  the  offense  without  reference  to  a 
previous  conviction. 

(b)  An  indictment  or  information  for  the  offense 
must  be  accompanied  by  a  special  indictment  or 
information,  filed  with  the  principal  pleading,  charging 
that  the  defendant  was  previously  convicted  of  a 
specified  offense.  At  the  solicitor's  option,  the  special 
indictment  or  information  may  be  incorporated  in  the 
principal  indictment  as  a  separate  count.  Except  as 
provided  in  subsection  (c)  below,  the  State  may  not 
refer  to  the  special  indictment  or  information  during 
the  trial  nor  adduce  any  evidence  concerning  the 
previous  conviction  alleged  therein. 

(c)  After  commencement  of  the  trial  and  before  the 
close  of  the  State's  case,  the  judge  in  the  absence  of 
the  jury  must  arraign  the  defendant  upon  the  special 
indictment  or  information,  and  must  advise  him  that 
he  may  admit  the  previous  conviction  alleged,  deny 
it,  or  remain  silent.  Depending  upon  the  defendant's 
response,  the  trial  of  the  case  must  then  proceed  as 
follows: 

(1)  If  the  defendant  admits  the  previous 
conviction,  that  element  of  the  offense  charged 
in  the  indictment  or  information  is  established, 
no  evidence  in  support  thereof  may  be  adduced 
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by  the  State,  and  the  judge  must  submit  the 
case  to  the  jury  without  reference  thereto  and 
as  if  the  fact  of  such  previous  conviction  were 
not  an  element  of  the  offense.  The  court  may 
not  submit  to  the  jury  any  lesser  included 
offense  which  is  distinguished  from  the  offense 
charged  solely  by  the  fact  that  a  previous 
conviction  is  not  an  element  thereof. 

(2)  If  the  defendant  denies  the  previous 
conviction  or  remains  silent,  the  State  may 
prove  that  element  of  the  offense  charged  before 
the  jury  as  a  part  of  its  case.  This  section  applies 
only  to  proof  of  a  prior  conviction  when  it  is 
an  element  of  the  crime  charged,  and  does  not 
prohibit  the  State  from  introducing  proof  of 
prior  convictions  when  otherwise  permitted 
under  the  rules  of  evidence." 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


26  July   1976 
Subject: 


State  Departments,  Institutions  and 
Agencies;  Department  of  Transportation; 
Streets  and  Highways;  Appropriations; 
Allocation  of  Secondary  Road 
Construction  Funds 


Requested  by: 


The  Honorable  Harold  W. 
Member  of  the  Senate 
N.  C.  General  Assembly 


Hardison 
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Question:  Is    the  present  formula  (which  includes  a 

factor  for  the  cost  of  construction)  used 
by  the  Department  of  Transportation  for 
the  allocation  of  Secondary  Road 
Construction  Funds  in  accordance  with 
G.S.   136-44.5? 

Conclusion:  No.     The     provisions    of    G.S.   136-44.5 

require  an  allocation  of  a  percentage  of  the 
total  funds  appropriated  for  secondary 
road  construction  to  each  county.  The 
percentage  to  be  allocated  to  each  county 
is  determined  by  dividing  the  total  number 
of  unpaved  State  maintained  secondary 
roads  in  the  State.  The  present  formula 
utilized  which  includes  a  factor  for  the  cost 
of  construction  is  contrary  to  the 
provisions  of  G.S.   136-44.5. 

The  present  formula  used  by  the  Department  of  Transportation  for 
the  allocation  of  secondary  road  construction  funds  is  based  upon 
a  consideration  of  the  unpaved  mileage  of  secondary  roads  in  each 
:ounty  as  well  as  the  cost  of  highway  construction  in  the  county. 
j.S.  136-44.5,  passed  by  the  1973  General  Assembly,  provides  for 
;he  allocation  of  secondary  road  construction  funds  appropriated 
3y  the  General  Assembly.  The  question  is  raised  as  to  whether  or 
lot  it  is  proper  to  consider  the  cost  of  construction  in  the  allocation 
brmula  for  secondary  road  construction   funds. 

The  pertinent  provisions  of  G.S.    136-44.5   provide  as  follows: 

"Before  July  1,  in  each  calendar  year,  the  Department 
of  Transportation  shall  make  a  study  of  all 
state-maintained  unpaved  roads  in  the  State.  The  study 
shall  determine  the  number  of  miles  of  unpaved 
state-maintained  roads  in  each  county,  and  the  total 
number  of  miles  of  unpaved  state-maintained  roads  in 
the  State.  Except  for  federal-aid  programs,  the 
Department  shall  allocate  all  secondary  road 
construction  funds  on  the  basis  of  a  formula  using  the 
study  figures.  The  allocation  shall  be  as  follows:  Each 
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county  shall  receive  a  percentage  of  the  total  funds 
available  for  totally  state-funded  secondary  road 
construction,  the  percentage  to  be  determined  as  a 
factor  of  the  number  of  miles  of  unpaved 
state-maintained  secondary  roads  in  the  county  divided 
by  the  total  number  of  miles  of  unpaved 
state-maintained  secondary  roads  in  the  State." 

The  General  Assembly  by  the  provisions  of  G.S.  136-44.5  directed 
that  a  study  be  made  before  July  1  of  each  fiscal  year  to  determine 
the  unpaved  secondary  road  mileage  in  each  county  and  the  total 
in  the  State.  The  Department  of  Transportation  is  required  to 
allocate  all  secondary  road  construction  funds  on  the  basis  of  a 
formula  using  the  study  figures.  Under  the  allocation  formula  of 
G.S.  136-44.5 5  each  county  is  to  receive  a  percentage  of  the  total 
funds.  The  provision  directs  how^  the  percentage  is  to  be  determined. 
The  "percentage  is  to  be  determined  as  a  factor  of  the  number  of 
miles  of  unpaved  State-maintained  secondary  roads  in  the  county 
divided  by  the  total  number  of  miles  of  unpaved  State-maintained 
secondary  roads  in  the  State."  The  word  "factor"  is  defined  in 
Websters  Third  New  International  Dictionary  as  "any  of  the: 
numbers,  quantities,  or  symbols  in  mathematics  that  when  multiphed  j 
together  form  a  product."  'jS; 

The  primary  rule  of  construction  of  statutes  is  to  ascertain  and 
declare  the  intention  of  the  Legislature,  and  to  carry  such  intention 
into  effect  to  the  fullest  degree.  73  Am.  Jur.  2d  Statutes  ^145* 
Any  seemingly  ambiguity  disappears  when  the  whole  statute  is  read 
as  it  is  clear  what  the  Legislature  intended.  Further,  a  comparison 
with  the  provisions  of  G.S.  136-44.6,  which  provides  for  a  formula 
for  the  allocation  of  secondary  road  maintenance  funds  should  be 
considered.  G.S.  136-44.6  which  provides  for  the  allocation  oij 
maintenance  funds,  as  contrasted  with  the  provisions  o% 
G.S.  136-44.5,  which  provides  for  the  allocations  of  construction! 
funds,  provides  that  a  uniformally  applicable  formula  for  the 
allocation  of  secondary  road  maintenance  funds  shall  be  developed 
which  "shall  take  into  consideration"  the  number  of  paved  and 
unpaved  miles  of  secondary  roads  in  each  county  "and  such  othei  \ 
factors  as  experience  may  dictate."  It  is  clear  that  the  intentioi^f 
of  the  Legislature  as  expressed  by  the  provisions  of  G.S.  136-44.^ 
and    G.S.   136-44.6    was    that    the   percentage   of  secondary   road 
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construction  funds  each  county  is  to  receive  is  determined  by 
dividing  the  number  of  miles  of  unpaved  State-maintained  secondary 
roads  in  that  county  by  the  total  number  of  miles  of  unpaved 
State-maintained  secondary  roads  in  the  State.  The  method  directed 
for  determining  the  percentage  of  construction  funds  for  allocation 
in  each  county  is  mandatory  and  excludes  consideration  of  the  cost 
Df  construction  as  used  in  the  present  allocation  formula.  Therefore, 
this  Office  is  of  the  opinion  that  the  use  of  the  present  formula 
for  the  allocation  of  secondary  road  construction  funds  is  contrary 
to  the  provisions  of  G.S.   136-44.5. 

Rufus  L.  Edmisten,  Attorney  General 

Eugene  A.  Smith 

Special  Deputy  Attorney  General 


18  July.  1976 
nibject : 


Municipalities;     Streets     and      Highways; 
Powell  Bill  Funds;  Eligibihty  Requirements 


Requested  by: 


Question : 


lonclusion: 


John  S.  Freeman 
Town  Attorney 
Town  of  Stallings 

Does  the  eligibihty  provision  of 
G.S.  136-4 1.2(b)  for  municipalities  to 
receive  gasoHne  tax  funds,  commonly 
known  as  "Powell  Bill  Funds",  which 
requires  the  levy  of  an  ad  valorem  tax  for 
the  "current  fiscal  year"  refer  to  the  fiscal 
year  in  which  such  funds  are  received  by 
the  municipality  or  to  the  fiscal  year  during 
which  the  one-cent  gasoline  tax  fund  is 
produced? 

The  requirements  for  eligibility  of 
municipalities  to  receive  Powell  Bill  Funds 
are  to  insure  the  municipality  to  which 
funds  are  allocated,  budget  for  and  provide 
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taxes   for  certain  minimum  governmental 
services  in   the   fiscal   year  in   which   the 
gasoline  tax  funds  are  received;  therefore,! 
it  refers  to  the  current  fiscal  year  in  which 
the  funds  are  allocated  and  received  by  the  i 
municipahty. 

The  facts  according  to  a  letter  of  July  16,  1976,  from  the  Town 
Attorney  for  the  Town  of  Stallings,  are  that  the  Town  of  Stallings 
was  incorporated  on  June  24,  1975.  The  Town  has  adopted  a  Budget 
Ordinance  for  the  fiscal  year  beginning  July  1,  1976,  and  has  leviedj 
a  property  tax  for  the  year  of  fourteen  cents  per  $100.00  property 
valuation  and  in  addition,  provides  for  street  maintenance  and; 
garbage  collection.  It  also  has  held  the  most  recent  election  required' 
by  law. 

G.S.  136-41.1  provides  for  an  annual  appropriation  out  of  the  Statej 
Highway  Funds  of  an  amount  produced  during  the  fiscal  year  by| 
a  one-cent  tax  on  motor  fuel  "to  be  allocated  in  cash  on  or  before, 
October  1"  of  the  following  year  to  eligible  municipalities! 
G.S.  136-41.2  contains  certain  provisions  for  eligibihty  for! 
municipalities  incorporated  after  January  1,  1945,  which  are  in  part 
as  follows:  Ij 

(a)       No   municipahty    "shall  be   ehgible   to   receive 

funds"  unless  it  has  conducted  a  most  recent  general 

ip 
election  required  by  law.  ,; 

'  (b)  No  municipality  "shall  be  ehgible  to  receive 
funds  ...  unless  it  has  levied  an  ad  valorem  tax  for 
the  current  fiscal  year"  of  at  least  five-cents  per 
$100.00  valuation  upon  all  taxable  property. 

(c)  No  municipality  "shall  be  eligible  to  receive 
funds  ...  unless  it  has  formally  adopted  a  budget 
ordinance"  showing  receipt  of  revenues  from  all 
sources  and  showing  that  funds  have  been  appropriated 
for  at  least  two  municipal  services. 

The  question  is  raised  as  to  whether  or  not  the  language  "curreni 
fiscal  year"   as  used  in  G.S.   136-41. 2(b)  refers  to  the  fiscal  yeaj 
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during  which  the  funds  are  allocated  and  received  by  the 
nunicipahty  or  the  preceding  fiscal  year.  In  other  words,  in  order 
;o  be  ehgible  for  receipt  of  Power  Bill  Funds,  must  the  municipality 
lave  levied  a  minimum  of  five  cents  per  $100.00  valuation  upon 
property  in  the  fiscal  year  during  which  the  gasoline  tax  funds  were 
)roduced,  or  during  the  fiscal  year  in  which  the  municipahty  is 
llocated  and  receives  the  funds. 

'rior  to   the  amendment  in   1963  by  the  General  Assembly,  the 

ligibility  requirements  in  addition  to  the  recent  election  provision 

/ere  that   "no  municipahty  shall  be  eligible  to  receive  funds  .  .  . 

nless  it  .  .  .  currently  imposes  an  ad  valorem  tax  or  provides  other 

unds   for    the  general  operating  expenses   of  the   municipality.'' 

hapter    854,    1963    Session  Laws.  The   1963   amendment   added 

l.S.    136-41.2    but    made    it    appHcable    only    to    municipalities 

icorporated  after  January    1,    1945,  while  the  existing  provisions 

jpply  to  municipalities  incorporated  prior  to  January  1,  1945.  41 

yCAG  307.  The  1963  amendment  does  not  change  the  concept  that 

[ke    municipahty    currently   impose    ad   valorem   taxes   to   provide 

meral  operating  expenses.   It  goes  further  and  requires  a  budget 

''  -dinance,  and  certain  services  must  be  provided  to  be  eligible. 

le  requirements  of  eligibihty  as  set  out  in  G.S.  136-41.2  are  to 
sure  that  the  municipality  receiving  the  funds  have  duly  elected 
'ficials,  have  levied  taxes,  and  adopted  a  budget  ordinance  to 
ovide  for  the  performance  of  certain  governmental  services.  As 
e  performance  of  these  services  are  all  related  to  the  fiscal  year 

I  which  the  gasohne  fund  allocation  is  received,  this  Office  is  of 
opinion     that     the     "current     fiscal     year"     as     used     in 
S.   136-4 1.2(b)  refers  to  the  fiscal  year  in  which  the  funds  are 
ocated  and  received  by  the  municipahty,  and  not  the  fiscal  year 
which  the  funds  were  produced. 

is  opinion  supersedes  a  prior  opinion  of  this  Office  dated  July 
1964. 

Rufus  L.   Edmisten,  Attorney  General 
Eugene  A.  Smith 

Special  Deputy  Attorney  General 

■urrr 
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6  August   1976 
Subject: 

Requested  by: 

Question: 

Conclusion: 


State  Departments,  Institutions  and 
Agencies;  State  Personnel  Commission; 
Open  Meetings  Law;  Local  Salary  Plans 

Mr.  Michael  Gaddis,  Division  Manager 
Local  Government  Division 
State  Personnel  Office 

Is  the  State  Personnel  Commission  required 
to  consider  and  decide  whether  to  approve 
local  salary  plans  in  open  sessions? 

Yes. 


Section  126-9(b)  of  the  North  Carohna  General  Statutes  provides 
that  no  county  employees  subject  to  Chapter  126  may  be  paid  a 
salary  less  than  the  minimum  or  more  than  the  maximum  of  the 
applicable  salary  range  adopted  by  the  State  Personnel  Commission 
without  the  approval  of  the  Personnel  Commission.  I 

The  question  has  arisen  whether  the  State  Personnel  Commissio 
must  deliberate  and  decide  whether  to  approve  the  plan  of  a 
particular  county  to  vary  from  the  State  Personnel  Commission's 
standard  salary  ranges  in  an  open  meeting  or  whether  it  may  adjourr 
to  an  executive  session  to  deliberate  and  reach  its  decision.  Neithe]|(|iie 
the  State  Personnel  Act,  G.S.  126,  nor  the  Administrative  Procedure 
Act,  G.S.  150A,  speaks  to  this  question.  Article  33  B  of  Chapter 
143  of  the  General  Statutes  provides  that,  as  a  general  rule,  officia 
meetings  of  a  body  such  as  the  State  Personnel  Commission  "shall 
be  open  to  the  pubHc.  And  every  meeting,  assembly,  or  gatherinj 
together  at  any  time  or  place  of  a  majority  of  the  members  of  sue! 
governing  or  governmental  body  for  the  purpose  of  conductini 
hearings,  participating  in  deliberations  or  voting  upon  or  otherwisi 
transacting  the  pubhc  business  within  the  jurisdiction,  real  oi 
apparent,  of  said  body  shall  constitute  an  official  meeting.... 
G.S.   143-318.2. 
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Other  portions  of  Article  33B  of  the  North  Carohna  General  Statutes 
provide  exceptions  to  the  general  rule  that  meetings  of  State  agencies 
must  be  open  to  the  pubhc,  but  none  of  these  exceptions  apply 
to  the  discussion,  deliberation,  and  decision  by  the  State  Personnel 
Commission  whether  or  not  to  approve  a  particular  county's  salary 
plan  which  deviates  from  the  general  salary  range  provided  set  by 
the  State  Personnel  Commission.  Consequently,  these  deliberations 
and  decisions  must  be  made  in  an  open  session  and  must  be  public. 

Rufus  L.  Edmisten,  Attorney   General 
Norma  S.  Harrell 
Associate  Attorney  General 


6  August   1976 
Subject: 

Requested  by: 
Questions: 


;!on  elusion: 


State  Departments,  Institutions,  and 
Agencies;  State  Personnel  Commission; 
Administrative  Procedure  Act;  Approval  of 
Local  Salary  Plans 

Mr.  Michael  Gaddis,  Division  Manager 
Local  Government   Division 
State  Personnel  Office 

Is  the  State  Personnel  Commission  required 
by  the  Administrative  Procedure  Act  to 
hold  a  public  rule-making  hearing  before  it 
decides  whether  to  approve  a  local  salary 
plan? 


No. 


he  question  has  arisen  whether  the  State  Personnel  Commission 
5  required  to  hold  a  pubhc  hearing  under  Article  2  of  the 
Administrative  Procedure  Act  before  it  approves  or  disapproves  a 
3cal  salary  plan  pursuant  to  G.S.   §126-9(b). 

i  rule-making  hearing  is  required  by  the  Administrative  Procedure 
id  for  "each  agency  regulation,  standard  or  statement  of  general 
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applicability  that  implements  or  prescribes  law  or  policy,  or  describes 
the  organization,  procedure,  or  practice  requirements  of  any 
agency."  G.S.  §150A-10.  A  "rule"  within  the  meaning  of  the 
Administrative  Procedure  Act's  rule-making  requirements  must  be 
a  regulation,  standard  or  statement  of  general  applicability . 

Under  G.S.  §  126-9(b),  the  Personnel  Commission  is  required  to  give 
its  approval  before  a  county  may  deviate  from  the  standard  State 
Personnel  Commission  salary  scale  for  those  county  employees  \ 
subject  to  the  Personnel  Act.  Whenever  the  State  Personnel 
Commission  makes  a  decision  as  to  whether  to  approve  a  local  salary 
plan,  it  is  making  a  decision  which  does  not  apply  to  all  employees 
situated  in  the  same  position.  The  decision  applies  only  to  the* 
employees  of  a  single  county.  Consequently,  the  decision  is  not  one 
of  general  applicability  and  therefore  does  not  fall  within  the 
rule-making  and  hearing  requirement  of  Article  2  of  G.S.  §150A, 
the  Administrative  Procedure  Act. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney  General 


6  August   1976 
Subject: 

Requested  by: 

Questions: 


State      Departments,      Institutions,      and; 
Agencies;     State    Personnel    Commission 
Approval  of  Local  Salary  Plans 


Mr.  Michael  Gaddis,  Division  Manager 
Local  Government  Division 
State  Personnel  Office 

( 1 )  Can  the  State  Personnel  Commissiorj 
require  that  a  county  provide  data  and 
information  to  justify  deviation  from  thej 
standard  salary  plans  in  setting  the  salar> 
scale  for  county  employees  subject  t 
Chapter   126? 
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(2)  Can  the  State  Personnel  Commission 
refuse  to  approve  a  local  salary  plan  which 
deviates  from  the  standard  State  salary 
ranges  if  the  county  refuses  to  supply 
justifying  data  and  information  or  if  the 
Commission  believes  that  the  data  and 
information  supplied  does  not  justify  the 
deviation? 

Conclusions:  (1)      Yes. 

(2)      Yes. 

The  State  Personnel  Commission  is  authorized  by  Section  126-9(b) 
of  the  North  Carolina  General  Statutes  to  approve  the  salary  plans 
adopted  by  counties  for  their  employees  subject  to  Chapter  126 
whenever  the  county  seeks  to  deviate  from  the  standard  State  salary 
scales  for  those  employees. 

"No  county  employees  otherwise  subject  to  the 
provisions  of  this  Chapter  may  be  paid  a  salary  less 
than  the  minimum  nor  more  than  the  maximum  of 
the  appUcable  salary  range  adopted  in  accordance  with 
this  Chapter  without  approval  of  the  State  Personnel 
Commission.  Provided,  however,  that  subject  to  the 
approval  of  the  State  Personnel  Commission,  a  board 
of  county  commissioners  may  adjust  the  salary  ranges 
apphcable  to  employees  who  are  otherwise  subject  to 
the  provisions  of  this  Chapter,  in  order  to  cause  the 
level  of  pay  to  conform  to  local  financial  ability  and 
fiscal  pohcy.  The  State  Personnel  Commission  shall 
adopt  pohcies  and  regulations  to  ensure  that  significant 
relationships  within  the  schedule  of  salary  ranges  are 
maintained."   G.S.   126-9(b). 

The  question  has  arisen  whether  the  State  Personnel  Commission 
infnay  require  that  a  county  provide  data  and  information  to  justify 
1  proposed  deviation  from  the  standard  salary  scale  for  county 
pmployees  subject  to  Chapter  126.  Since  G.S.  126-9(b)  permits  the 
bounty  commissioners  to  adopt  a  different  salary  range  if  necessary 
[i)ecause  of  local  financial  abihty  and  fiscal  policy  only  with  the 
ipproval  of  the  State  Personnel  Commission,  the  Commission  can 
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require  that  the  county  supply  data  and  information  relating  to  local 
financial  ability  and  fiscal  pohcy  in  order  to  determine  whether  or 
not  to  approve  the  deviation  from  the  standard  salary  range.  The 
Commission  cannot  make  an  informed  decision  whether  or  not  to 
approve  the  deviation  without  information  and  data  relating  to 
financial  ability  and  fiscal  policy  which  would  justify  the  deviation 
from  standard  salary  ranges.  Requiring  the  counties  who  wish  to 
deviate  from  the  standard  salary  ranges  to  supply  data  and 
information  relating  to  their  financial  ability  and  fiscal  policy  is  a 
reasonable  means  by  which  the  State  Personnel  Commission  may 
exercise  its  responsibihty  and  authority  under  G.S.    126-9(b). 

The   question   has   also   arisen   as  to  whether  the  State  Personnel  ; 
Commission    may    refuse   to   approve   a   proposed   deviation   from  | 
standard  salary  ranges  by  a  county  which  has  provided  data  and 
information  which  it  claims  would  justify  the  deviation  from  the 
standard  salary  ranges.  The  requirement  of  approval  by  the  State 
Personnel  Commission  would  be  a  meaningless  formality  if  it  did 
not  have  the  authority  to  refuse  approval  whenever  it  did  not  believe 
that  the  information  and  data  supplied  by  the  county  did  not  justify 
the    deviation   from   the   standard   salary   ranges  because   of  local 
financial  abihty  and  fiscal  policy.  The  Commission  must,  of  course, 
act  reasonably   and  in   good   faith   in  passing  on  the  requests  of 
counties  to  deviate  from  standard  salary  scales.  But  the  Commission 
may,  pursuant  to  G.S.   126-9(b),  refuse  to  approve  a  deviation  from  ' 
standard  salary  scales  when  it  finds  that  the  information  and  data  s 
supphed   by   the   county   do  not  estabhsh  a  need  based  on  local  f 
financial    abihty   and   fiscal   policy   for  paying  county   employees!." 
subject  to  Chapter  1 26  on  a  salary  scale  different  from  the  standardil' 
salary  ranges  adopted  by  the  State  Personnel  Commission.  '! 

:t 

/  Rufus  L.  Edmisten,  Attorney  General 

Norma  S.  Harrell 
Associate  Attorney  General 


6  August   1976 

Subject:  Home   Equipment  Warranties  and  Service; 

Agreements;  Insurance;  Real  Estate  Agent? 
and    Brokers;     G.S.    58-3. 
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Requested  by: 


Question: 


Conclusion: 


David  M.  Black  well 
Administrative   Law  Division 
Department  of  Insurance 

Is  a  certain  "Buyer's  Protection  Plan 
Agreement,"  whereunder  the  promisor,  a 
foreign  corporation,  not  a  manufacturer, 
seller  or  installer,  for  a  monetary 
consideration  agrees  to  repair  or  replace 
certain  home  equipment  (subject  to 
specified  excepted  perils)  on  operational 
failure  during  the  life  of  the  agreement,  a 
"contract  of  insurance"  within  the  meaning 
of  G.S.  58-3  and  subject  to  the  "Insurance 
Law"  (Chapter  58  of  the  General 
Statutes)? 

The  "Buyer's  Protection  Plan  Agreement" 
examined  is  a  "contract  of  insurance" 
within  the  meaning  of  G.S.  58-3  and  is 
subject  to  the  provisions  of  Chapter  58  of 
the  General  Statutes. 


On  July  13,  1976,  the  Attorney  General  was  requested  to  examine 
a  certain  "Buyer's  Protection  Plan  Agreement"  allegedly  offered  for 
".sale  through  real  estate  salesmen  and  brokers  in  this  State  by  the 
Homeowners'  Repair  Service,  Inc.  of  Shawnee  Mission,  Kansas,  and 
render  an  opinion  as  to  whether  the  same  constitutes  a  "contract 
of  insurance"  within  the  meaning  of  G.S.  58-3.  Under  the  terms 
of  the  agreement  the  Repair  Service  undertakes  to  repair  or  replace 
xrtain  declared  and  inspected  home  equipment  (such  as  central 
heating  and  air  conditioning,  plumbing,  and  electrical  systems)  upon 
Dperational  failure   not  due  to  the   following: 

"(a)  The  malfunction  or  failure  of  any  such  home 
equipment  if  caused  by  inadequate  electric  voltage. 

(b)  The  malfunction  or  failure  of  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made  is  caused  by  fire,  liglitning  or  wind 
or    any    cause    that    could    be    covered    by    what    is 
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commonly  known  as  extended  coverage  homeowners' 
insurance. 

(c)  The  malfunction  or  failure  of  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made  is  caused  by  the  alteration, 
modification  or  addition  to  or  deletion  from,  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made. 

(d)  The  malfunction  or  failure  of  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made  is  caused  by  improper  service  or 
maintenance  by  a  party  other  than  Company,  or  its 
agents  or  contractors,  as  to  said  home  equipment. 

(e)  The  malfunction  or  failure  of  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made  is  caused  by  the  addition  or  installation 
of  further  equipment,  systems,  fixtures  or  appliances 
in  the  home  located  at  the  address  set  forth  in  this 
Agreement  or  said  malfunction  or  failure  has  been 
caused  by  the  addition  to  existing  equipment,  systems, 
fixtures  or  appliances  in  greater  quantities  or  capacities 
than  as  of  the  date  of  this  Agreement. 

(f)  The  malfunction  or  failure  of  the  home 
equipment  for  which  request  for  repair  or  replacement 
has  been  made  is  caused  by  extraordinary  use  of  said 
home  equipment  or  use  not  intended  by  the 
manufacturer  thereof. 

(g)  The  malfunction  or  failure  is  in  regard  to  any 
leased  equipment." 

The  statutes  pertinent  to  the  opinion  requested  are  as  follows: 

"§  58-2.  Definitions. -In  this  Chapter,  unless  the 
context  otherwise  requires,.... 

(3)     'Company'    or    'insurance    company'    or 
'insurer'     shall    be    deemed    to    include    any 
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corporation,  association,  partnership,  society, 
order,  individual  or  aggregation  of  individuals 
engaging  or  proposing  or  attempting  to  engage 
as  principals  in  any  kind  of  insurance  business, 
including  the  exchanging  of  reciprocal  or 
interinsurance  contracts  between  individuals, 
partnerships  and  corporations. 

"§  58-3.  Contract  of  insurance. -A  contract  of 
insurance  is  an  agreement  by  which  the  insurer  is 
bound  to  pay  money  or  its  equivalent  or  to  do  some 
act  of  value  to  the  insured  upon,  and  as  an  indemnity 
or  reimbursement  for  the  destruction,  loss,  or  injury 
of  something  in  which  the  other  party  has  an  interest." 

"§  58-29.  No  insurance  contracts  except  under  this 
Chapter.-It  is  unlawful  for  any  company  to  make  any 
contract  of  insurance  upon  or  concerning  any  property 
or  interest  or  lives  in  this  State,  or  with  any  resident 
thereof,  or  for  any  person  as  insurance  agent  or 
insurance  broker  to  make,  negotiate,  solicit,  or  in  any 
manner  aid  in  the  transaction  of  such  insurance,  unless 
and  except  as  authorized  under  the  provisions  of  this 
Chapter." 

"§  58-72.  Kinds  of  insurance  authorized. -The  kinds 
of  insurance  which  may  be  authorized  in  this  State, 
subject  to  the  other  provisions  of  this  Chapter,  are 
set  forth  in  the  following  paragraphs.... 

(9)  'Boiler  and  machinery  insurance,'  meaning 
insurance  against  loss  of  or  damage  to  any 
property  of  the  insured,  resulting  from  the 
explosion  of  or  injury  to 

(a)  Any  boiler,  heater  or  other  fired 
pressure  vessel; 

(b)  Any  unfired  pressure  vessel; 

(c)  Pipes  or  containers  connected  with 
any    of    said    boilers    or    vessels; 
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(d)  Any  engine,  turbine,  compressor, 
pump  or  wheel; 

(e)  Any  apparatus  generating, 
transmitting  or  using  electricity; 

(f)  Any  other  machinery  or  apparatus 
connected  with  or  operated  by  any  of  the 
previously  named  boilers,  vessels  or 
machines;  and  including  the  incidental 
power  to  make  inspections  of  and  to  issue 
certificates  of  inspection  upon,  any  such 
boilers,  apparatus,  and  machinery, 
whether  insured  or  otherwise.... 

(22)  'Miscellaneous  insurance,'  meaning  insurance 
against  any  other  casualty  authorized  by  the  charter 
of  the  company,  not  included  in  subdivisions  (1)  to 
(21)  inclusive  of  this  section,  which  is  a  proper  subject 
of  insurance.  No  corporation  so  formed  may  transact 
any  other  business  than  that  specified  in  its  charter 
and  articles  of  association." 

"§  58-3.1.  Motor  vehicle  warranties.-Any  motor 
vehicle  warranty  issued  by  a  person  as  defined  in  this 
Article,  other  than  a  warranty  made  solely  by  the 
manufacturer  or  seller  without  charge  or  an  extended 
warranty  offered  as  an  option  by  a  manufacturer  for 
charge,  guaranteeing  indemnity  for  defective  parts, 
mechanical  breakdown  and  labor  shall  be  a  contract 
of  insurance,  provided  that  a  product  guaranty  or 
warranty  which  accompanies  the  sale  of  a  product  used 
in  the  maintenance  or  operation  of  a  motor  vehicle 
shall  not  be  a  contract  of  insurance  under  this 
Chapter. " 

We  find  no  North  Carolina  appellate  court  decisions  in  point,  and 
statutory  definitions  of  "insurance"  differ  among  the  various  states.; 
Keeton  in  Insurance  Law-Basic  Text,  Section  8-2(a)  pp.  543-544 
makes   the   observation   that  statutory  definitions  of  insurance  in 'I 
CaHfornia  and   Massachusetts   are   so   broad  and  general  as  to  be 
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virtually  useless  as  guides  to  determine  applicability  of  the  regulatory 
system  in  a  disputed  setting.  The  California  definition  is  that 
"insurance  is  a  contract  whereby  one  undertakes  to  indemnify 
another  against  loss,  damage,  or  hability  arising  from  a  continent 
or  unknown  event."   With  respect  thereto  Keeton  writes: 

"Arguably  these  statutes  should  be  read  not  as  stating 
that  every  transaction  having  the  stated  characteristics 
is  insurance  but  only  as  saying  that  no  transaction  is 
insurance  unless  it  has  these  characteristics.  If  so 
construed,  there  would  seldom  be  any  occasion  to 
invoke  them  since  it  is  not  hkely  that  a  transaction 
lacking  these  characteristics  would  be  alleged  to  be 
insurance  even  if  there  were  no  statutory  definition 
of  that  term.  Reading  these  statutes  instead  as  stating 
that  all  transactions  having  these  characteristics  are 
insurance  would  be  to  give  them  a  meaning  plainly 
inconsistent  with  the  much  narrower  scope  of 
regulation  in  practice.  Many  arrangements  having  these 
characteristics  are  never  asserted  to  be  insurance  even 
by  the  most  aggressive  of  regulatory  officials."  Keeton, 
op.   cit.   pp.   543-544. 

For  an  extensive  collection  of  cases  dealing  with  transactions  which 
have  been  held  to  be  included  within  the  definition  of  "insurance," 
see  "What  Constitutes  Insurance"  Annotation:  63  ALR  711,  100 
ALR   1449,  and   119  ALR   1241. 

Despite  the  possibihty  that  the  North  Carolina  statutory  definition 
is  overly  broad,  we  beheve  that  the  agreement  in  question  should  be 
construed  to  be  a  "contract  of  insurance"  for  two  reasons:  (1)  Aside 
from  the  agreement  itself,  the  promisor  has  no  responsibility  or 
control  over  the  equipment  agreed  to  be  replaced  or  repaired;  and 
(2)  the  promisor  has  failed  to  exclude  damage  from  certain 
recognizable  perils,  e.g.,  flood,  which  perils  do  not  relate  to  any 
inherent  defect  in  the  equipment  itself  or  loss  resulting  from 
ordinary   wear  and  tear. 

In  Forest  City  Building  &  Loan  Association  v.  Davis,  192  N.C.  108, 
133  SE  530,  modified  193  N.C.  710,  138  SE  338  (1926),  it  was 
said  that  compensated  sureties  are  in  fact  insurers.  See  also  Maxwell 

-29- 


V.  Southern  Fidelity  Mutual  Ins.  Co.,  217  N.C.  762,  9  SE  2d  428 
(1940).  These  North  Carolina  Supreme  Court  decisions  apparently 
recognize  an  important  element  in  the  transaction  under  examination 
noted  by  the  Michigan  Court  of  Appeals,  in  Anstine  v.  Lake  Darling 
Ranch,  223  N.W.  2d  723  (1974)  where  it  was  said,  "It  seems  clear 
that  a  contract  which  requires  the  indemnitor  to  indemnify  the 
indemnitee  for  losses  with  which  the  indemnitor  has  no  connection 
and  over  which  it  has  no  control  would  be  a  contract  of  insurance." 
Anstine  v.   Lake  Darling  Ranch,  supra,  p.    728. 

It  may  be  true,  of  course,  that  one  may  insure  and  still  not  be 
conducting  an  "insurance  business."  Employer  benefit  plans  for 
employees  have  been  exempted  from  regulation  under  this  rationale. 
See  West  &  Co.  of  La.,  Inc.  v.  Sikes,  Commr.  of  Ins.,  515  SW  2d  \ 
635  (Ark.,  1974).  State  ex  rel  Farmer  v.  Monsanto,  517  SW  2d 
124  (Mo.    1974). 

In  Guaranteed  Warranty  Corp.,  Inc.   v.  State,  23  Ariz.  App.  327, 
533    P   2d    87    (1974),   it   was  held  that  a   "warranty  agreement" 
contract  whereby  the  defendant  which  neither  manufactured  nor  ; 
sold   television   sets   or  picture   tubes  agreed  to  replace  television  [ 
picture  tubes  which  failed  as  a  result  of  manufacturing  defects  after  J 
the     manufacturer's     warranty     period     expired     constituted     an 
"insurance  contract"  under  the  Arizona  statutory  definition  which 
provides  that   "insurance  is  a  contract  whereby  one  undertakes  to  | 
indemnify  another  or  to  pay  a  specified  amount  upon  determinable  | 
contingencies." 

While  there  is  authority  for  the  proposition  that  a  guarantee  or 
warranty  relating  only  to  defects  in  the  article  warranted  ox\ 
guaranteed  is  not  a  contract  of  insurance,  (see  1  Couch  on  Insurance 
2d  (1939  ed.)  Section  1:15  p.  42),  to  be  exempt  from  regulation 
under  the  insurance  law  it  may  be  necessary  that  such  guarantee 
or  warranty  be  ancillary  to  a  primary  contract  of  sale  or  installation 
(see  Evans  &  Tate  v.  Primer  Refining  Co.,  31  Ga.  App.  303,  120 
SE  553  (1923)  and  that  the  seller  or  installer  has  some  responsibihty 
and  control  over  the  proper  performance  of  the  equipment 
warranted  or  guaranteed  (See  Note:  "Opinion  of  Attorney 
General-Service  Contract  or  insurance"  16  Brooklyn  Law  Review 
262  (1949). 
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In  our  opinion,  the  Agreement  under  consideration  meets  none  of 
the  aforementioned  criteria  and  consequently  should  be  deemed  a 
"contract  of  insurance"   under  North  Carohna  law. 

Rufus  L.  Edmisten,   Attorney  General 
Isham   B.  Hudson,   Jr. 
Assistant  Attorney  General 


13  August   1976 
Subject: 

Requested  by: 

Question: 


Price  Fixing  -  Medicaid  Payments  for 
Hearing  Aids. 

North  Carolina  State  Hearing  Aid  Dealers 
and  Fitters  Board. 

Would  a  procedure  of  setting  one  statewide 
maximum  price  to  be  paid  for  hearing  aids 
purchased  by  Medicaid  recipients  be  in 
contravention  of  the  North  Carolina 
Antitrust  laws? 


Conclusions: 


A  procedure  whereby  a  maximum  price  to 
be  charged  for  hearing  aids  would  be  set 
on  a  statewide  basis  is  not  expressly 
exempted  from  the  antitrust  laws  and 
would  therefore  be  unlawful. 


Under  the  North  Carohna  State  plan  for  the  administration  of  the 
Medicaid  program  the  past  procedure  for  payment  for  hearing  aids 
has  been  to  pay  80%  of  the  retail  cost  of  the  hearing  aid  (including 
dispensing  charge).  A  new  procedure  is  now  being  considered  by 
the  North  Carohna  Medical  Peer  Review  (which  has  the  immediate 
responsibility  of  administering  the  State  plan)  by  which  one 
maximum  price  would  be  allowed  to  be  charged  statewide.  The 
Board  of  Hearing  Aid  Dealers  and  Fitters  has  been  requested  by 
the  North  Carohna  Medical  Peer  Review  to  suggest  a  maximum  price 
to  be  charged. 
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Any  price  fixing  scheme  not  expressly  sanctioned  by  legislative 
action  is  prohibited  under  North  Carolina  Antitrust  laws,  North 
Carolina  General  Statute  75-1  and  75-2.  As  provided  by  federal 
statute,  the  United  States  Government  pays  a  certain  percentage  of 
the  cost  of  hearing  aids  to  qualified  recipients.  It  is  further  provided 
that  with  regard  to  the  amount  to  be  paid,  the  State  must  set 
"reasonable  standards  ...  for  determining  .  .  .  the  extent  of  such 
assistance  .  .  .  ."  42  U.S.C.  §302.  However,  there  appears  to  be 
no  express  sanction  of  a  price  fixing  scheme.  Neither  is  there  any 
express  exemption  in  North  Carolina  State  law  for  price  fixing  in 
this  area. 

That  the  North  CaroHna  General  Assembly  envisioned  price  fixing 
problems  in  the  field  of  hearing  aids  is  evident  from  its  specific 
language  in  North  Carohna  General  Statute  93D-3(c)  (10)  which 
requires  the  Board  of  Hearing  Aid  Dealers  and  Fitters  to  report  any 
price  fixing  activities  to  the  Attorney  General. 

It  is  the  opinion  of  this  Office  that  the  establishment  of  one 
maximum  price  to  be  charged  in  North  CaroHna  for  hearing  aids 
for  medicaid  recipients  would  be,  in  fact,  a  form  of  price  fixing 
under  North  CaroHna  General  Statute  75-1  and  75-2  and  would 
therefore  be  unlawful. 

Rufus  L.  Edmisten,  Attorney  General 

Noel  Lee  Allen 

Associate  Attorney  General 


16  August   1976 
Subject: 


Reciprocal      Enforcement      of      Support 
Action;  Jurisdiction;  Transfer  of  Causes 


Requested  by:  Mr.  Mark  L.  Speas 

Assistant   District  Attorney 
^   Seventh  Judicial   district 


Question: 


May      a      District     Court     transfer     for    \ 
enforcement    proceedings    an    order    for 
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support  entered  by  it  under  Chapter  52A 
of  the  General  Statutes  to  a  District  Court 
in  another  district  to  which  the  obhgor  has 
moved? 

Conclusion:  No. 

G.S.  52A-9  provides  that  jurisdiction  of  all  proceedings  under 
Chapter  52 A  shall  be  vested  in  any  court  of  record  in  this  State 
having  jurisdiction  to  determine  liability  of  persons  for  the  support 
of  dependents  in  any  criminal  proceeding.  Further,  the  District  Court 
has  exclusive  original  jurisdiction  to  entertain  a  proceeding  pursuant 
to  the  Uniform  Reciprocal  Enforcement  of  Support  Act.  Cline  v. 
Cline,  6  N.C.  App.  523,  170  S.E.  2d  645  (1969).  Once  the 
jurisdiction  of  a  court  attaches,  it  exists  for  all  time  until  the  cause 
is  fully  and  completely  determined.  Kinross-Wright  v.  Kinross-Wright, 
248  N.C.  1,  102  S.E.  2d  469  (1958).  In  Kinross-Wright  v. 
Kinross-Wright,  supra,  the   following  language  is  found: 

"...An  action  in  court  is  not  ended  by  the  rendition 
of  a  judgment,  but  in  certain  respects  it  is  still  pending 
until  the  judgment  is  satisfied ***Motion  affecting  the 
■  judgment  but  not  the  merits  of  the  original 
controversy  may  be  made  in  the  cause ***This  is 
particularly  true  of  judgments  allowing  alimony  in 
divorce  actions  and  in  actions  for  alimony  without 
divorce,  in  which  it  may  not  be  said  that  the  judgment 
is  in  all  respects  final* **Such  actions  are  always  open 
for  motions  in  the  cause  to  determine  the  amount  of 
arrearage  and  to  obtain  the  remedies  permitted  by 
statute  for  the  enforcement  of  the  order  for  ahmony." 

The  judicial  decree  in  a  child  custody  and  support  matter  is  subject 
to  modification  upon  a  change  of  circumstances  affecting  the  welfare 
of  the  child  and  is  not  final  in  nature;  consequently,  the  jurisdiction 
of  the  Court  entering  such  a  decree  continues  as  long  as  the  minor 
child  whose  custody  is  the  subject  of  the  decree  remains  within 
its  jurisdiction.  Stanback  v.  Stanback,  287  N.C.  448,  215  S.E.  2d 
30  (1975).  Under  the  Uniform  Reciprocal  Enforcement  of  Support 
Act,  the  law  of  the  state  wherein  the  obligor  is  found  or  the 
responding  state  governs.  Childers  v.  Childers,  19  N.C.  App.  220, 
198  S.E.  2d  485   (1973). 
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G.S.  52A-17  provides  that  the  initiating  court  shall  have  the  duty 
which  may  be  carried  out  through  the  Clerk  of  Court  to  receive 
and  disburse  forthwith  all  payments  by  the  defendant  or  transmitted 
by  the  responding  court.  The  only  transfers  specified  by  this  Chapter 
are  those  set  forth  in  5 2 A- 12.1  and  23.  In  the  first  instance,  the 
Clerk  of  Court  is  authorized  to  forward  all  documents  to  another 
county  within  the  State  where  the  defendant  is  found  and  all  duties 
provided  by  this  chapter  apply  to  the  recipient  of  the  documents 
so  forwarded.  In  the  latter,  the  Enforcement  of  Support  Act  is  made 
applicable  as  between  different  counties  within  the  State  and  the 
clerk  of  court  in  the  county  where  the  complaint  is  filed  is 
authorized  to  send  the  complaint  and  a  certification  of  the  findings 
and  any  other  document  filed  with  the  Court  to  the  Court  of  the 
county  in  which  the  obhgor  or  his  property  is  found.  Thereafter, 
the  duties  of  the  receiving  court  are  those  appHcable  as  in  a 
responding  state.  It  is  noted  that  in  both  instances,  papers  are 
forwarded  prior  to  a  determination  of  the  action  on  its  merits. 

In  view  of  the  foregoing,  this  Office  is  of  the  opinion  that  the 
District  Court,  upon  obtaining  jurisdiction  of  an  action  under 
Chapter  52A  of  the  General  Statutes  as  a  responding  state  retains 
that  jurisdiction  so  long  as  its  order  is  outstanding,  and  the  cause 
may  not  be  transferred  to  a  District  Court  in  another  district  to 
which  the  obhgor  has  moved. 

Rufus  L.  Edmisten,  Attorney  General 
Parks  H.  Icenhour 
Assistant  Attorney  General 


18  August   1976 
Subject: 

Requested  by: 


Taxation;  Corporation  Income  Tax; 
Apportionment;  Insurance  Company; 
"Excluded   Corporation";   G.S.   105-130.4 

(a)  (4)  ' 

W.  B.  Matthews,  Director 

Corporate     Income     and    Franchise    Tax 

Division 

North  Carolina  Department  of  Revenue 
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Question:  Is  a  mortgage  guaranty  insurance  company 

an        "excluded        corporation"        under 
G.S.   105-130.4  (a)  (4) 

Conclusion:  No. 

You  have  forwarded  a  letter  from  Peat,  Marwick,  Mitchell  &  Co. 
dated  26  July  1976,  asking  that  its  contents,  together  with  a 
memorandum  of  this  office  dated  27  November  1968,  be  reviewed 
in  the  Ught  of  G.S.  105-1 30.4(a)  (4)  and  pertinent  case  law.  The 
statute  deals  generally  with  allocation  and  apportionment  of 
corporate  income  for  income  tax  purposes,  and  the  question  is 
whether  a  mortgage  guaranty  insurance  company,  or  any  insurance 
company  for  that  matter,  is  an  "excluded  corporation"  as  that  term 
is  defined  by  the  statute.  We  have  concluded  that  it  is  not,  and 
therefore  agree  with  the   1968  memorandum. 

An  "excluded  corporation",  as  defined  in  G.S.  105-130. 4(a)  (4), 
is  among  other  things  "a  corporation  which  receives  more  than  fifty 
percent  (50%)  of  its  ordinary  gross  income  from  investments  in 
and/or  dealings  in  intangible  property."  Clearly,  we  think,  an 
insurance  company  whose  income  is  derived  from  premiums  received 
from  insurance  poHcies  which  it  writes  does  not  receive  that 
premium  income  from  "investments  in  intangible  property",  even 
assuming  as  we  do,  that  the  policy  is,  or  represents  an  interest  in, 
intangible  property.  The  more  important  question  is  whether  the 
insurance  company  can  be  said  to  be  "dealing  in  intangible 
property". 

"Dealing  in"  means  "buying  and  selling  for  the  purpose  of  gain  in 
the  market."  Durocher  v.  Myers,  84  Mont.  225,  274  p.  1062.  It 
seems  fair  to  say  that  one  who  "deals  in"  is  a  "dealer",  and  if 
so,  we  find  a  North  Carolina  decision  to  the  effect  that  "dealer, 
in  the  popular,  and  therefore  in  the  statutory  sense  of  the  word, 
is  not  one  who  buys  to  keep,  or  makes  to  sell,  but  one  who  buys 
to  sell  again."  Aldridge  Motors,  Inc.  v.  Alexander  (1940)  217  NC 
750.  As  we  understand  it,  no  insurance  company  is  in  the  business 
of  "buying"  pohcies  of  insurance  for  "resale"  and  thus  would  not 
be   "dealing  in"   insurance  pohcies. 

If  it  were  otherwise,  then  a  corporate  merchant,  51  percent  of  whose 
business  is  handled  by  the  extension  of  credit,  could  as  well  be 
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classified  as  an  "excluded  corporation",  since  its  accounts  receivable 
would  be  intangible  property  and  it  would  be  "dealing  in"  them. 
It  is  the  opinion  of  this  Office  that  this  just  simply  does  not  appear 
to  be  what  the  statute  has  in  mind. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 


23  August   1976 
Subject: 


State  Departments,  Institutions  and 
Agencies;  Youth  Services;  Authority  of 
Local  Law  Enforcement  Officers  to 
Apprehend  and  Place  in  Jail  Juvenile 
Training  School  Runaways 

Howard  M.  Livingston 

Director 

Police  Information  Network 

May  a  local  law  enforcement  officer 
apprehend  and  place  in  jail  a  juvenile  who 
has  run  away   from  a  training  school? 

A  local  law  enforcement  officer  may 
apprehend  a  training  school  runaway  . 
without  a  warrant  or  court  order,  but  the 
runaway  may  be  placed  in  jail  pending  his 
return  to  the  training  school  only  if  the 
jail  has  a  holdover  facihty  for  juveniles 
approved  by  the  Department  of  Human 
Resources. 


G.S.   134A-24  provides  for  the  apprehension  and  return  of  training 
school  runaways  as  follows: 

"If  a  child  runs  away  from  the  institution  of  youth 
services     program     to    which    he    is    assigned,    the 

'■'■'  -36-  • 


Requested  by: 


Question: 


Conclusion: 


administrative  head  of  such  program  shall  cause  the 
child  to  be  apprehended  and  returned.  Any  employee 
of  the  institution  or  youth  services  program  or  of  the 
Department  or  any  peace  officer  may  apprehend  and 
return  the  child  without  a  warrant  or  court  order. ^^ 
(Emphasis  supplied) 

G.S.  162-35  provides  for  the  keeping  of  escaped  persons  in  the 
county  jail  as  follows: 

"Upon  information  received  from  the  superintendent 
of  any  correctional  or  any  penal  institution, 
estabUshed  by  the  laws  of  the  State,  that  any  person 
confined  in  such  institution  or  assigned  thereto  by 
juvenile  or  other  court  under  authority  of  law,  has 
escaped  therefrom  and  is  still  at  large,  it  shall  be  the 
duty  of  sheriffs  of  the  respective  counties  of  the  State, 
and  of  any  peace  officer  in  whose  jurisdiction  such 
person  may  be  found,  to  take  into  his  custody  such 
escaped  person,  if  to  be  found  in  his  county,  and  to 
cause  his  return  to  the  custody  of  the  proper  officer 
of  the  institution  from  which  he  has  escaped." 
(Emphasis  supplied) 

It  is  the  opinion  of  this  Office  that  a  juvenile  training  school  runaway 
should  be  returned  to  the  training  school  as  soon  as  possible  after 
his  apprehension  by  a  local  law  enforcement  officer.  If  the  juvenile 
must  be  placed  in  jail  pending  his  return  to  the  training  school, 
he  must  be  separated  from  the  regular  adult  jail  population  by  being 
placed  "in  a  jail  with  a  holdover  facility  for  juveniles  approved  by 
the  Department  of  Human  Resources  as  meeting  the  State's 
standards  .  .  .  ."   G.S.   110-24.  See  also  G.S.  7A-286. 

Rufus  L.  Edmisten,  Attorney  General 

Jack  Cozort 

Associate  Attorney  General 
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27  August   1976 

Subject:  Bastardy;      Judicial      Determination      of 

Paternity;  Support  of  Illegitimate  Children 

Requested  by:  Mr.  William  G.  Holland 

Special  County  Attorney  for 
-  Social  .  ervice  Matters 

Gaston  County 

Question:  Does  a  mistrial  ordered  by  the  Court  in  a 

bastardy  proceeding  constitute  an 
adjudication  of  paternity  so  as  to  bar 
further  prosecution  for  nonsupport  of  an 
illegitimate  child? 

Conclusion:  No. 

Nonsupport  of  an  illegitimate  child  is  made  a  misdemeanor  by  G.S. 
49-2.  G.S.  49-7  provides  that  after  an  affirmative  determination  of 
paternity  the  Court  shall  proceed  to  determine  whether  or  not  the 
defendant  neglected  and  refused  to  support  his  illegitimate  child. 
The  State  must  establish  two  facts  in  order  for  a  defendant  to  be 
found  guilty: 

(1)      That    the    defendant    is    the    parent    of    the 
illegitimate  child  in  question,  and 

■  (2)  That  the  defendant  willfully  neglected  or 
refused  to  support  and  maintain  said  illegitimate 
child.  See  State  v.  Green,  8  N.C.  App.  234,  174 
S.E.  2d  8  (1970).  \ 

Once  it  has  been  judicially  determined  in  a  prosecution  under  G.S. 
49-2  that  the  defendant  is  the  father  of  the  illegitimate  child  in 
question,  either  by  a  verdict  of  guilty  or  by  an  affirmative  answer 
on  the  issue  of  paternity,  that  issue  is  res  judicata.  See  State  v. 
Ellis,  262  N.C.  446,  137  S.E.  2d  840  (1964);  State  v.  Robinson, 
245  N.C.  10,  95  S.E.  2d  126  (1956);  State  v.  Clonch,  242  N.C. 
760,  89  S.E.  2d  469  (1955). 
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The  question  of  paternity  is  merely  incidental  to  the  prosecution 
for  nonsupport  and  involves  no  punishment.  State  v.  Green,  277 
N.C.  188,  176  S.E.  2d  756  (1970).  Our  Supreme  Court  has  held 
that  the  granting  of  a  judgment  of  nonsuit  in  a  prosecution  under 
G.S.  49-2  does  not  constitute  an  adjudication  on  the  issue  of 
paternity.  See  State  v.  Robinson,  236  N.C.  408,  72  S.E.  2d  857 
(1952).  In  the  cited  case,  the  Court  indicates  that  even  a  verdict 
of  not  guilty  would  not  constitute  a  negative  finding  on  the  issue 
of  paternity. 

In  the  instant  factual  situation  Defendant  moved  for  dismissal  at 
the  close  of  the  State's  evidence;  the  presiding  Judge  without  ruling 
upon  this  motion  declared  a  mistrail  and  reset  the  case  for  trial 
de  novo;  at  the  subsequent  trial  defendant's  plea  of  former  jeopardy 
was  allowed;  and  this  was  affirmed  upon  appeal  to  Superior  Court. 

This  Office  is  of  the  opinion  that  a  mistrial  does  not  adjudicate 
the  question  of  paternity  and  while  this  may  be  successfully 
interposed  as  a  defense  to  further  prosecution  is  that  particular  case, 
it  in  no  manner  bars  prosecution  for  willful  failure  to  support  an 
illegitimate  child  which  failure  to  support  occurs  subsequent  thereto. 
This  presupposes  prosecution  within  those  periods  of  time  specified 
in  G.S.  49-4. 

Rufus  L.  Edmisten,  Attorney  General 
Parks  H.  Icenhour 
Assistant  Attorney  General 


27  August   1976 
Subject: 
Requested  by: 


Courts;  Prayer  for  Judgment  Continued 

The  Honorable  Bill  J.  Martin 
District  Court  Judge 
25th  Judicial  District 


Question: 


Should  a  prayer  for  judgment  continued  be 
considered  a  conviction  for  the  purposes  of 
licensing  status  or  ordinances? 
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Conclusion: 


No. 


The  term  conviction  in  the  restricted  or  technical  legal  sense  in  which 
it  is  used  in  statutes,  ordinances,  and  regulations  governing  the 
issuance  of  licenses  or  permits  means  the  final  consummation  of 
the  prosecution  against  the  accused  including  the  judgment  or 
sentence  rendered  pursuant  to  a  verdict,  confession  or  plea  of  guilty. 
A  judgment  or  sentence  is  indispensable  to  a  conviction  in  this  sense 
of  the  term,  and  the  mere  ascertainment  of  guilty  by  verdict  or 
plea,  which  satisfies  the  ordinary  legal  definition  of  conviction,  does 
not  suffice.  See  State  v.  Joyner,  198  NC  728;  State  v.  Graham, 
225  NC  217,  Barbour  v.  Scheldt,  246  NC  169,  State  v.  Graham, 
246  NC  680,  and  State  v.  Pledger,  257  NC  634. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


2  September   1976 
Subject: 

Requested  by: 
Question: 


Conclusion: 


State  Departments,  Institutions  and 
Agencies;  Department  of  Natural  and 
Economic  Resources;  Sales  of  Surplus  Real 
Property;  Disposition  of  Proceeds 

Nat  H.  Robb,  Director 
Real  Property  Division 
Department  of  Administration 

May  the  Department  of  Natural  and 
Economic  Resources  use  proceeds  from  the 
sale  of  a  tract  of  land  within  Umstead  Park 
to  acquire  other  lands  for  inclusion  in  the 
Park,  or  must  the  proceeds  from  such  sale 
be  turned  over  to  the  General  Fund  of  the 
State? 

Under  the  circumstances  of  the  particular 
situation       hereinafter       discussed,       the 
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Department  may  use  the  proceeds  from  the 
sale  to  acquire  additional  lands  for 
inclusion  in  the  Park. 

The  Department  of  Natural  and  Economic  Resources  desires  to  sell 
a  tract  of  land  which  is  a  part  of  Umstead  Park  and  use  the  funds 
to  buy  other  inholdings  at  Umstead  Park.  By  resolution  of  the  1973 
Session  of  the  North  CaroUna  General  Assembly,  all  lands  comprising 
Umstead  Park  were  included  in  the  State  Nature  and  Historic 
Preserve.  Removal  of  lands  from  the  Preserve  requires  a  vote  of 
three-fifths  of  the  members  of  each  House  of  the  General  Assembly. 

Chapter  710  of  the  1975  Session  Laws  (First  Session  1975) 
authorized  the  removal  of  two  tracts  of  land  at  Umstead  Park  from 
the  Preserve.  The  tract  which  the  Department  now  desires  to  sell 
is  one  of  those  tracts.  This  act  further  authorized  the  State  to  sell 
or  exchange  the  two  tracts  removed  from  the  Preserve  "to  obtain 
other  lands  for  the  protection  and  administration  of  Wilham  B. 
Umstead  Park"  Chapter  710,  Sec.  2. 

G.S.  146-30,  as  the  same  appears  in  Volume  3C  (Replacement  1974) 
of  the  General  Statutes  provides,  in  pertinant  part,  as  follows: 

"146-30.  Application  of  net  proceeds. -The  net 
proceeds  of  any  disposition  made  in  accordance  with 
this  Subchapter  shall  be  handled  in  accordance  with 
the  following  priority:  First,  in  accordance  with  the 
provisions  of  any  trust  or  other  instrument  of  title 
whereby  title  to  such  real  property  was  heretofore 
acquired  or  is  hereafter  acquired;  second,  as  provided 
by  any  other  act  of  the  General  Assembly;  third,  the 
net  proceeds  shall  be  deposited  with  the  State 
Treasurer  in  a  capital  improvement  account  to  the 
credit  of  the  State  agency  at  whose  request  the 
disposition  was  approved,  to  be  used  for  such  specific 
capital  improvement  projects  or  other  purposes  as  are 
approved  by  the  Director  of  the  Budget  and  the 
Advisory  Budget  Commission." 

Section  30  of  Chapter  983,  1976  Session  Laws  (Second  Session, 
1976),   amended   the   first   sentence  of  G.S.   146-30  by  placing  a 
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period  after  the  word  "Treasurer"  and  deleting  the  remainder  of 
the  sentence.  The  effect  of  this  amendment,  with  certain  exceptions 
which  are  not  applicable  to  the  present  inquiry,  is  to  provide  that 
the  net  proceeds  from  all  sales  of  surplus  real  property  by  the  State 
shall  de  deposited  in  the  General  Fund  of  the  State,  unless  the 
instrument  by  which  the  property  was  acquired  or  another  act  of 
the  General  Assembly  otherwise  provides. 

In  this  case,  the  General  Assembly  has  authorized  a  sale  of  the  real 
property  in  question  and  has  directed  that  the  proceeds  from  the 
sale  be  used  to  acquire  other  lands  for  inclusion  in  Umstead  Park. 
Chapter  710,  1975  Session  Laws  (First  Session,  1975).  This  act 
would  control  the  disposition  of  the  net  proceeds  from  this  sale. 

Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


2  September  1976 
Subject: 


Good      Samaritan;     Emergency     Medical 
Services 


Requested  by: 


Mr.  I.  O.  Wilkerson,  Director 
Division  of  Facility  Services 
Department  of  Human  Resources 


Questions: 


(1)  Does  G.S.  90-21.14  (Session  Laws, 
Chapter  977,  1975  Session  (Second 
Session,  1976)),  Good  Samaritan  Statute, 
apply  to  emergency  medical  care  personnel 
who  are  called  to  the  scene  of  a  medical 
emergency? 


(2)      What  is  the  standard  of  care 
emergency  care  personnel? 
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(3)  Does  the  fact  that  the  emergency 
medical  care  personnel  are  not 
compensated  but  are  members  of  a 
volunteer  group  who  provides  emergency 
medical  service  change  the  determination 
made  in  Question  (1)? 

Conclusions:  (1)       No. 

(2)  The  standard  of  care  is  that  care 
which  is  exercised  among  members  of  the 
same  profession  with  similar  training  and 
experience  situated  in  the  same  or  similar 
communities  and  acting  under  the  same  or 
similar  circumstances. 

(3)  No. 

G.S.  90-21. 14(b)  (Session  Laws,  Chapter  977,  1975  Session  (Second 
Session,  1976))  provides  that  any  person  who  renders  first  aid  or 
emergency  health  care  to  an  individual  who  is  unconscious,  injured, 
or  ill  when  the  apparent  circumstances  require  prompt  actions  and 
it  is  apparent  that  delay  in  acting  would  seriously  worsen  the 
physical  condition  of  the  individual,  the  person  rendering  such  aid 
will  not  be  liable  for  damages  unless  he  is  guilty  of  gross  negligence. 
G.S.   90-2 1.1 4(a)  states: 

"Nothing  in  this  section  shall  be  deemed  or 
construed  to  relieve  any  person  from  liability  for 
damages  for  injury  or  death  casued  by  an  act  or 
omission  on  the  part  of  such  person  while  rendering 
health  care  services  in  the  normal  and  ordinary  course 
of  his  business  or  profession." 

The  purpose  of  a  Good  Samaritan  statute  is  to  encourage  aid  of 
medically  trained  personnel  to  assist  persons  in  need  of  emergency 
treatment  when  "course  of  business  or  profession"  providers  are  not 
present.  Report  of  the  North  Carolina  Professional  Liability 
Insurance  Study  Commission  (March  12,  1976)  pp.  30-31;  Torts  - 
North  Carolina 's  "Good  Samaritan  "  Statute,  44  N.C.  Law  Review 
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508;  Good  Samaritans  and  Liability  for  Medical  Malpractice,  64 
Columbia  Law  Review   1301. 

All    ambulances,    G.S.   130-3,    whether    public    or   private,    when 
operated  on  an  emergency  mission  are  required  to  be  occupied  by 
at  least  one  certified  emergency  medical  technician  and  a  certified 
ambulance  attendant.  G.S.   130-233.  In  order  to  be  certified  both 
the  technician  and  the  attendant  are  required  to  have  completed 
a  minimum  training  course  approved  by  the  North  Carolina  Medical 
Care  Commission  as  of  July  1,  1977.  G.S.   143-508;  10  N.C.A.C. 
3D. 0609.  In  addition,  emergency  care  personnel  can  be  trained  and 
certified  as  Mobile  Intensive  Care  Technicians  to  give  emergency 
cardiac      and     non  cardiac     care,      G.S.   143-514;     21      N.C.A.C. 
32G. 0002(2),  or  Emergency  Medical  Technician-I.V.  to  start  and 
maintain     intravenous     infusions.     G.S.   143-514;     21      N.C.A.C. 
32G. 0002(3).  These  certified  personnel  hold  themselves  out  to  be 
qualified  and  willing  to  provide  emergency  medical  services  whenever 
called    upon.    Therefore,    when    a    person    certified    to    provide 
emergency  medical  care  renders  aid  upon  being  called  to  the  scene 
of  a  medical  emergency,  he  is  acting  in  the  "normal  and  ordinary i! 
course    of   his    business    or   profession"    and   he   falls   within   the: 
exemption  of  G.S.  90-2 1.1 4(b)    He  is  held  to  the  standard  of  care: 
exercised    among   members    of   the   same   profession   with   similari 
training  and  experience  situated  in  the  same  or  similar  communities!; 
and  acting  under  the  same  or  similar  circumstances.  G.S.  8-93;  6j 
Strong's  North  Carolina  Index  2d  p.  9.  | 

However,  a  certified  emergency  care  technician  who  happens  upon 
a  medical  emergency  may  be  relieved  of  liabihty  except  for  acts 
of  gross  negligence.  The  exemption  of  G.S.  90-2 1.1 4(b)  applies  only; 
to  those  emergency  care  personnel  who  are  called  to  the  scene  of 
the  medical  emergency  in  the  ordinary  course  of  providing; 
emergency  services.  An  individual  who  is  certified  to  provide 
emergency  medical  care  who  happens  upon  a  medical  emergency: 
will  receive  the  same  protection  as  any  other  person  who  renders 
emergency  aid  outside  the  normal  and  ordinary  course  of  his  business^ 
or  profession. 

\ 
The  third  question  raised  is  whether  or  not  the  fact  that  the 
emergency  care  personnel  are  not  compensated  for  their  efforts  and 
are  members  of  a  volunteer  nonprofit  organization  which  providesj 
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emergency  medical  services  will  bring  them  within  the  protection 
of  the  statute.  G.S.  90-21.14  does  not  make  a  distinction  between 
compensated  and  noncompensated  health  care  providers.  The 
prevaihng  legal  opinion  also  does  not  make  such  a  distinction  for 
health  care  providers. 

"The  physician  who  undertakes  to  treat  a  charity 
patient  and  neglects  him  must  respond  in  damages  for 
his  malpractice;  a  motorist  whose  negligence  has 
caused  injury  to  his  guest  passenger  must  likewise 
pay."  Rabon  v.  Hospital,  269  N.C.  1,4,  152  S.E.  2d 
485  (1966);  see  also  Restatement  of  Torts  2d  §  299, 
299A  (1965). 

In  addition,  the  purpose  of  the  statute,  as  set  forth  above,  would 
not  be  met  by  drawing  such  a  conclusion.  So,  the  fact  that  an 
individual  is  not  compensated  for  his  emergency  services  will  not 
bring  him  within  the  purview  of  the  statute. 

"'...Charity  suffereth  long  and  is  kind,  but  in  the 
common  law  it  cannot  be  careless.  When  it  is,  it  ceases 
to  be  kindness  and  becomes  actionable  wrongdoing.' 
College  V.  Hughes,  supra."  Id.  at  5. 

It  should  be  noted  that  G.S.  20-1 66(d)  states  that  any  person 
rendering  aid  at  the  scene  of  a  motor  vehicle  accident  will  only 
be  held  liable  for  wanton  conduct  or  intentional  wrongdoing. 
G.S.  90-2 1 . 1 4(c)  provides  that  when  this  statute  and  G.S.  20-1 66(d) 
conflict,  the  latter  controls.  Therefore,  when  G.S.  20-1 66(d) 
controls,  emergency  care  personnel  may  not  be  held  to  the  standard 
of  care  specified  above,  but  to  the  standard  of  wanton  conduct  or 
intentional  wrongdoing. 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Associate  Attorney 


-45- 


7  September  1976 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Ambulance;   Liability  of  Emergency  Care 
Personnel 

Mr.  I.  O.  Wilkerson,  Director 
Division  of  Facility  Services 
Department  of  Human   Resources 


(1)  Who  is  liable  for  damages  to  a 
patient  if  said  damages  are  caused  by  the 
negligence  of  an  EMT-I.V.  or  a  MICT? 


(2)      Who    is    Hable    for    damages    to 
patient  when  said  damages  are  the  result 
of  poor  information  exchange  between  the 
field  technician  and  the  sponsor  hospital? 


(3)  Who    is    liable    for    damages    to    a 
patient    if    said    damages    are    caused    by 
misjudgment   on   the   part   of  the  mobile 
intensive  care  nurse  who  is  an  employee  of  ' 
the  sponsor  hospital? 

(4)  Who  is  liable  for  damages  to  a 
patient  if  said  damages  are  caused  by 
misjudgment  on  the  part  of  the  physician? 


( 1 )  The  EMT-I.V.  or  the  MICT  is  subject 
to  being  held  liable  for  damages  caused  a 
patient  by  his  negligence.  The  sponsor 
hospital  is  secondarily  liable  for  such 
negligence. 

(2)  Depending  upon  the  circumstances, 
the  liability  will  be  as  stated  in  Question 
1. 


(3)  The  mobile  intensive  care  nurse  is 
responsible  for  her  acts  of  negligence.  The 
sponsor  hospital  as  employer  is  secondarily 
liable  also. 
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(4)  The  physician  is  subject  to  being 
held  hable  for  his  acts  of  neghgence.  If  an 
employer-employee  relationship  existed 
between  the  physician  and  the  sponsor 
hospital,  then  the  hospital  would  be 
secondarily  liable. 

Emergency  Medical  Technicians-I.V.  (EMT-I.V.)  means  emergency 
:are  personnel  who  have  been  specifically  trained  and  are  certified 
n  starting  and  maintaining  intravenous  infusions.  21  N.C.A.C. 
32G. 0002(3).  Mobile  Intensive  Care  Technicians  (MICT)  are 
emergency  care  personnel  who  have  been  specifically  trained  and 
ire  certified  in  providing  emergency  cardiac  and  noncardiac  care. 
II  N.C.A.C.  32G. 0002(2).  These  emergency  care  personnel,  upon 
naking  voice  contact  with  a  physician  or  certified  intensive  care 
mrse,  21  N.C.A.C.  32G. 0002(4),  or  upon  having  a  telemetered 
;lectrocardiogram  monitored  by  a  physician  or  a  certified  mobile 
ntensive  care  nurse,  are  authorized  upon  orders  of  said  physician 
)r  nurse  to  perform  certain  functions  at  the  scene  of  a  medical 
mergency  or  during  transportation  to  a  health  care  facility.  21 
iC.A.C.  32G.0005;  21  N.C.A.C.  32G.0006.  A  mobile  intensive  care 
init  must  be  operated  by  a  sponsor  hospital.  21  N.C.A.C.  32G.0003. 
lowever,  while  the  EMT-I.V.  and  the  MICT  are  acting  in  their 
apacity  as  a  mobile  intensive  care  personnel,  they  "shall  be  under 
lie  control  and  supervision  of  the  physician  or  certified  mobile 
itensive  care  nurse  of  the  sponsor  hospital."  Id. 

L  person  is  responsible  for  his  negligent  acts  which  are  the  proximate 
ause  of  damage  to  another.  3  Strong's  North  Carolina  Index  2d 
66.  Although  the  injured  party  may  be  able  to  recover  from  the 
hysician  or  sponsor  hospital  as  an  employer  of  the  mobile  intensive 
ire  personnel,  the  employer  is  entitled  to  file  a  claim  for  full 
,  iidemnity  against  the  employee.  Steele  v.  Moore-Flesher  Hauling 
0.,  260  N.C.  486,  133  S.E.  2d  197  (1963).  Therefore,  an  EMT-I.V. 
r  a  MICT  can  be  held  hable   for  his  own  negligent  acts. 

he  regulations  create  an  employer-employee  type  relationship 
Jtween  the  sponsor  hospital  and  the  mobile  intensive  care 
Jrsonnel.  Supra  at  .0003.  A  mobile  intensive  care  unit  cannot 
mction    without   a   sponsor   hospital.   The   hospital   provides   the 
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emergency  room  and  the  mobile  intensive  care  nurse  or  physician 
to  direct  the  activities  of  the  mobile  intensive  care  personnel.  The 
hospital  has  a  right  to  control  the  mobile  intensive  care  personnel 
as  distinguished  from  the  right  merely  to  require  certain  definite 
results  conforming  to  a  contract  or  no  control  at  all.  This  control 
and  supervision  by  the  hospital  or  its  employees  and  the  right  to 
terminate     their     mobile     intensive     care     unit     results     in     an  j 
employer-employee  relationship.  Pearson  v.  Flooring  Co.,  247  N.C.  I 
434,  101  S.E.  2d  30\\  Scott  v.  Lumber  Co.,  232  N.C.  162,  59  S.E. 
2d  425.  The  hospital  is  subject  to  being  held  liable  for  the  negligent  ii 
acts  of  the  EMTT.V.  or  the  MICT  under  the  doctrine  of  respondeat^^ 
superior.  See  Graham  v.  North  Carolina  Butane  Gas  Company,  231  - 
N.C.  680,  58  S.E.  2d  757. 

"As  a  general  rule,  a  physician  who  exercises  due  care 
is  not  liable  for  the  negligence  of  nurses,  attendants, 
or  interns  who  are  not  his  employees."  Covington  v. 
Wyatt,   196  N.C.  367,   145   S.E.  673.  v 

On  the  other  hand,  it  has  been  held  that  a  physician  or  surgeon 
who  has  full  power  and  control  over  assistants  during  an  operation 
so  as  to  constitute  them  his  agent  is  hable  for  their  actions.  Jackson 
V.  Joyner,  236  N.C.  259,  72  S.E.  2d  589  (1952).  This  case  wa^ 
distinguished  in  a  later  decision  which  held  that  the  better  doctrine 
is  that  a  physician  who  exercises  due  care  is  ordinarily  not  hable 
for  the  negligence  of  nurses,  et  cetera,  who  are  not  his  employees 
Davis  V.  Wilson,  265  N.C.  139,  146  (1965).  Because  the  physiciar 
is  not  present  and  actually  directing  the  EMT-I.V.'s  or  the  MICT's 
but  is  issuing  orders  through  radio  contact  or  monitoring  o 
electrocardiograms,  he  should  not  ordinarily  be  held  liable  for  th( 
neghgence  of  the  mobile  intensive  care  personnel. 

When  there  is  poor  information  exchange  between  mobile  intensivi 
care  personnel  and  the  sponsor  hospital,  upon  a  showing  o 
negligence,  the  liabihty  will  run  as  stated  above.  The  mobile  intensive 
care  personnel  would  seem  to  be  negligent  if  they  rely  upon  order 
which  they  do  not  clearly  understand.  On  the  other  hand,  th  j 
hospital  would  seem  to  be  liable  for  failure  to  elicit  sufficien 
information  for  issuing  orders  based  upon  insufficient  information 
If  the  mobile  intensive  care  personnel  transmit  what  they  reasonaW 
beUeve   to   be  sufficient  information  to  the  sponsor  hospital  an' 
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receive  clear  orders  back,  which  they  could  not  reasonably  believe 
are  wrong,  they  will  not  be  Uable  for  the  failure  of  the  hospital 
to  elicit  sufficient  information. 

If  the  misjudgment  on  the  part  of  the  mobile  intensive  care  nurse, 
jan  employee  of  the  sponsor  hospital,  rises  to  the  level  of 
negligence-that  is,  the  failure  on  the  part  of  the  nurse  to  exercise 
that  care  that  members  of  the  same  profession  with  similar  training 
and  experience  situated  in  the  same  or  similar  communities  and 
acting  under  the  same  or  similar  circumstances  would  have 
;xercised-then  he  will  be  held  to  be  negligent.  G.S.  8-93;  6  Strong's 
Sorth  Carolina  Index  2d  9.  The  sponsor  hospital  would  then  be 
iable  based  upon  the  doctrine  of  respondeat  superior  Graham  v. 
^orth  Carolina  Butane  Gas  Company,  supra. 

f  a  physician  fails  to  exercise  the  standard  of  care  for  his  profession, 
LS  stated  above,  then  he  will  be  held  Uable  for  his  negligence. 
Vhether  the  hospital  will  be  held  secondarily  liable  based  upon  the 
loctrine  of  respondeat  superior  will  depend  upon  the  relationship 
)etween  the  parties.  Pearson  v.  Flooring  Company,  supra;  Scott  v. 
.umber  Company,  supra.  An  emergency  room  doctor  has  been  held 
o  be  an  employee  of  the  hospital  and  not  an  independent 
ontractor.  Rucker  v.  Hospital,  20  N.C.  App.  650,  202  S.E.  2d  610, 
\.ff'd.  285  N.C.  519,  206  S.E.   2d   196  (1974). 

n  either  of  the  last  two  cases  above  involving  negligence  on  the 
art  of  the  mobile  intensive  care  nurse  or  the  physician,  the  mobile 
itensive  care  personnel  will  not  be  held  liable,  absent  a  showing 
lat  the  order  of  the  nurse  or  doctor  was  so  obviously  negligent 
5  to  lead  any  reasonable  person  of  similar  training  and  experience 
D  anticipate  that  substantial  injury  would  result  to  the  patient  from 
le  execution  of  such  order  or  performance  of  such  direction.  Byrd 
Hospital  202  N.C.  337,  343   (1932). 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Associate  Attorney 
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7  September   1976 
Subject: 

Requested  by: 

Question: 

Conclusion: 

G.S.  7A-284  provides: 


Courts;  Juveniles,  Authority  of  District 
Court  Judge  to  Issue  Immediate  Custody 
Order  by  Telephone 

The  Honorable  Walter  P.  Henderson 
District  Court  Judge 
4th  Judicial  District 

Does  G.S.  7A-284  authorize  a  district* 
court  judge  to  issue  an  immediate  custody 
order  by  telephone? 

G.S.  7A-284  does  not  authorize  a  district 
court  judge  to  issue  an  immediate  custody 
order  by  telephone. 


"If  it  appears  from  a  petition  that  a  child  is  in  danger, 
or  subject  to  such  serious  neglect  as  may  endanger  his 
health  or  morals,  or  that  the  best  interest  of  the  child 
requires  that  the  court  assume  immediate  custody  of 
the  child  prior  to  a  hearing  on  the  merits  of  the  case, 
the  judge  may  enter  an  order  directing  an  officer  or 
other  authorized  person  to  assume  immediate  custody 
of  the  child.  Such  an  order  shall  constitute  authority 
to  assume  physical  custody  of  the  child  and  to  take 
the  child  to  such  place  or  person  as  is  designated  in 
the  order.  The  court  shall  conduct  a  hearing  on  the 
merits  at  the  earhest  practicable  time  within  five  days 
after  assuming  custody,  and  if  such  a  hearing  is  not 
held  within  five  days,  the  child  shall  be  released." 

The  entry  of  an  ex  parte  immediate  custody  order  und 
G.S.  7A-284  has  within  the  recent  past  been  the  subject  ( 
constitutional  Utigation.  Newton  v.  Burgin,  363  F.  Supp.  7^ 
(W.D.N.C.  1973),  affirmed,  414  U.  S.  1139,  94  S.  Ct.  889,  39  ] 
Ed.  2d  96  (1974).  Although  this  statute  was  held  to  I 
constitutionally  defensible  in  the  face  of  a  due  process  attack  \ 
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a  parent  whose  child  was  removed  from  her  custody  without  a  prior 
hearing,  it  is  our  opinion  that  the  decision  in  no  way  signaled  a 
Iretum  to  the  era  of  pervasive  informality  with  respect  to  judicial 
'proceedings  involving  juveniles.  In  fact,  the  entry  of  an  ex  parte 
immediate  custody  order  under  G.S.  7A-284  might  be  analogized 
to  the  entry  of  an  ex  parte  temporary  restraining  order  under 
j.S.  lA-1,  Rule  65(b)  since  both  constitute  extraordinary  relief 
designed  to  prevent  immediate  and  irreparable  damage.  Presuming 
his  analogy  to  be  valid,  it  should  be  noted  that  Rule  65  mandates 
I  full  panoply  of  procedural  requisites: 

"Every  temporary  restraining  order  granted  without 
notice  shall  be  endorsed  with  the  date  and  hour  of 
issuance;  shall  be  filed  forthwith  in  the  clerk's  office 
and  entered  of  record;  shall  define  the  injury  and  state 
why  it  is  irreparable  and  why  the  order  was  granted 
without  notice;  and  shall  expire  by  its  terms  within 
such  time  after  entry,  not  to  exceed  10  days,  as  the 
judge  fixes..." 

Ithough  G.S.  7A-284  does  not  demand  this  degree  of  attention 
)  procedural  detail,  it  is  nevertheless  the  opinion  of  this  Office 
lat  an  immediate  custody  order  may  not  be  issued  by  telephone 
at  instead  requires  the  entry  of  a  formal  written  order.  The 
"ocurement  of  such  an  order  for  an  emergency  after-hours  situation 
irely  does  not  represent  an  insuperable  obstacle. 

Rufus  L.  Edmisten,  Attorney  General 
William  Woodward  Webb 
Assistant  Attorney  General 


September  1976 

ject:  State       Departments,      Institutions      and 

Agencies;     Department     of    Natural     and 

Economic      Resources;      Disposition      of 

^  Surplus     Real     Property     by     Exchange; 

IdWl  G.S.   146-30 
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Requested  by:  Nat    H.   Robb,  Director 

Real  Property  Division 
Department  of  Administration 

Question:  Does  G.S.   146-30,  as  amended,  prohibit  i 

State  agency  from  exchanging  real  property 
surplus  to  its  needs  for  other  real  property 
more  suitable  to  the  agency? 

Conclusion:  Yes.  i 

i 

I 

The  Department  of  Natural  and  Economic  Resources  desires  to 
dispose  of  certain  lands  within  the  Eno  River  State  Park  and  acquinj 
other  lands  which  are  more  suitable  for  park  purposes.  The  agenc] 
proposes  to  exchange  lands  which  are  surplus  to  its  needs  for  thi 
properties  it  desires  to  acquire. 

G.S.  146-30,  as  the  same  appears  in  Volume  3C  (Replacement  1974j 
of  the  General  Statutes,  provides  in  pertinent  part  as  follows 

"146-30.  Application  of  net  proceeds -The  net 
proceeds  of  any  disposition  made  in  accordance  with 
this  Subchapter  shall  be  handled  in  accordance  with 
the  following  priority:  First,  in  accordance  with  the 
provisions  of  any  trust  or  other  instrument  of  title  |ilj 

whereby  title  to  such  real  property  was  heretofore 
acquired  or  is  hereafter  acquired;  second,  as  provided 
by  any  other  act  of  the  General  Assembly;  third,  the 
net  proceeds  shall  be  deposited  with  the  State 
Treasurer  in  a  capital  improvement  account  to  the 
credit  of  the  State  agency  at  whose  request  the 
disposition  was  approved,  to  be  used  for  such  specific 
capital  improvement  projects  or  other  purposes  as  are 
approved  by  the  Director  of  the  Budget  and  the 
Advisory  Budget  Commission." 

Section  30  of  Chapter  983,   1976  Session  Laws  (Second  Sessio 
1976),   amended   the   first   sentence  of  G.S.   146-30  by  placing 
period  after  the  word   "Treasurer"  and  deleting  the  remainder  f 
the  sentence.  The  effect  of  this  amendment,  with  certain  exceptio- 
which  are  not  applicable  to  the  present  inquiry,  is  to  provide  th 
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the  net  proceeds  from  all  dispositions  of  surplus  real  property  by 
the  State  shall  be  deposited  in  the  General  Fund  of  the  State,  unless 
the  instrument  by  which  the  property  was  acquired  or  another  act 
of  the  General  Assembly  otherwise  provides. 

This  Office  has  previously  ruled  that  an  exchange  of  real  property 
3y  an  agency  for  other  real  property  of  equivalent  value  constitutes 
I  "sale"  for  which  the  agency  receives  "proceeds,"  being  the  value 
)f  the  property  received.  41  NCAG  766  (1972).  We  are  of  the 
)pinion  that  G.S.  146-30  as  amended  would  prohibit  an  agency 
rom  exchanging  lands  surplus  to  its  needs  for  other  lands  it  deems 
nore  desirable.  To  hold  otherwise  would  circumvent  the  clear  intent 
)f  the  Legislature.  It  would  permit  an  agency  to  retain  the  proceeds 
rom  a  disposition  of  real  property  simply  because  the  proceeds  take 
form  other  than  money. 

Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


3  September   1976 
abject: 


State  Departments,  Institutions  and 
Agencies;  Administrative  Procedure  Act; 
Department  of  Revenue;  Secretary  of 
Revenue 


jquested  by: 


Sam  T.  Currin 

Assistant  to  the  Secretary 

Department  of  Revenue 


Oestion: 


(1)  Does  G.S.  105-262  require  that  the 
Tax  Review  Board  approve  the  Revenue 
Department's  rules  which  have  been  filed 
with  the  Attorney  General  as  Title  17  of 
the  North  Carolina  Administrative  Code  in 
order  for  those  rules  to  become  effective? 

(2)  Does   the   Administrative  Procedure 
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Act  draw  a  distinction  between  rules  an( 
regulations  as  does  G.S.   105-262? 

Conclusions:  (1)      No. 

(2)      No. 

Two      statutes      are      relevant      to      the      subject      of      you 
inquiry-G.S.    150A-58(b)  provides  in  relevant  part  as  follows: 

As  used  in  this  Article,  "rule"  means  every  rule, 
regulation,  ordinance,  standard,  and  amendment 
thereto  adopted  by  any  agency  and  shall  include  rules 
and  regulations  regarding  substantive  matters, 
standards  for  products,  procedural  rules  for  complying 
with  statutory  or  regulatory  authority  or  requirements 
and  executive  orders  of  the  Governor. 

"Rule"  shall  not  include: 

(1)  Rules,  procedures,  or  regulations 
which  relate  only  to  the  internal 
management  of  any  agency; 

>  ^  (2)  Directives  or  advisory  opinions  to 
any  specifically  named  person  or  group 
with  no  general  applicability  throughout 
the  State; 

(3)  Dispositions  of  any  specific  issue  or 
matter  by  the  process  of  adjudication;  and 

(4)  Orders  establishing  or  fixing  rates 
or  tariffs. 

The    second    statute    relevant    to   the   subject   of  your  inquiry  | 
G.S.   §105-262  which  provides  in  full  as  follows: 


ia 


ifei 


Rules  and  regulations.  The  Secretary  of  Revenue  shall, 
from  time  to  time,  initiate  and  prepare  such 
regulations,  not  inconsistent  with  law,  as  may  be  useful 
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and  necessary  to  implement  the  provisions  of  all  the 
Articles  of  Subchapter  I  (except  Article  8B)  and 
Article  36  of  Subchapter  V,  such  regulations  to 
become  effective  when  approved  by  the  Tax  Review 
Board.  All  regulations  and  amendments  thereto  shall 
be  published  and  made  available  by  the  Secretary  of 
Revenue. 

The  Secretary  of  Revenue  may,  from  time  to  time, 
make  and  prescribe  such  administrative  rules,  not 
inconsistent  with  law  and  the  regulations  approved  by 
the  Tax  Review  Board,  as  may  be  useful  for  the 
administration  of  his  department  and  the  discharge  of 
his  responsibihties. 

Reference  to  rules  and  regulations  of  the  Secretary  of 
Revenue  in  this  Chapter  and  in  any  subsequent 
amendments  or  additions  thereto  (unless  expressly 
provided  to  the  contrary  therein)  shall  be  construed 
to  mean  those  rules  and  regulations  promulgated  under 
the  provisions  of  this  section. 

two  things  are  apparent  on  the  face  of  these  two  statutes.  First, 
le  definition  in  (Chapter  150A  of  the  term  "rule,"  which  describes 
utiose  rules  which  are  subject  to  filing,  draws  no  distinction  between 
ules  and  regulations,  and  in  fact  uses  the  term  "regulation"  to  define 
le  term  "rule."  Second,  G.S.  105-262  does  draw  such  a  distinction 
Dr  purposes  of  determining  when  the  approval  of  the  Tax  Review 
oard  is  required.  The  rules  and  regulations  of  the  Department  of 
evenue  on  file  with  the  Attorney  General  as  Title  1 7  of  the  North 
arolina  Administrative  Code  are  a  composite  of  what  G.S.  105-262 
rms  a  "rule"  and  of  what  that  same  section  calls  a  "regulation." 

he  effect  of  Chapter  150A  on  G.S.  105-262  is  to  require  the  notice 
id  comment  rule-making  procedures  of  Article  2  of  Chapter  150A 
iiii||  be  used  by  the  appropriate  rule-maker  when  adopting  a  rule  or 
igulation  within  the  sphere  of  competence  of  either  to  adopt.  We 
f)  not  know  how  the  Department  of  Revenue  distinguishes  a 
Igulation  for  which  approval  of  the  Tax  Review  Board  is  required 
1'  G.S.  §105-262  from  an  administrative  rule  which  may  be 
£  opted  by  the  Secretary  of  Revenue,  but  if  there  are  rules  made 
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by  either  for  drawing  the  distinction,  such  rules  are  subject  to  filing. 

As  to  those  rules  which  were  effective  on  February  1,  1976,  and 
filed  with  this  Office  which  are  "regulations"  as  that  term  is  defined 
in  G.S.  105-262  the  Tax  Review  Board  must  submit  the  Regulation 
Certification.  As  to  those  rules  appearing  in  Title  17,  which  were 
effective  February  1,  1976,  for  which  the  adoption  only  of  the 
Secretary  of  Revenue  is  required  by  G.S.  105-262,  the  Secretary 
of  Revenue  must  make  the  certification  of  adoption. 

G.S.  105-262  draws  the  distinction;  (  hapter  150A  does  not.  So  long 
as  the  Tax  Review  Board  has  certified  appropriately  the  adoption 
of  the  regulations  and  the  Secretary  of  Revenue  has  certified 
appropriately  the  adoption  of  the  rules,  the  approval  of  the  Tax 
Review  Board  of  the  entire  Title,  which  is  a  composite  of  rules 
and  regulations  as  those  terms  are  defined  in  G.S.  105-262,  is  not 
required  for  the  entire  Title. 

Rufus  L.  Edmisten,  Attorney  General 
David  S.  Crump 
Associate  Attorney 


16  September   1976 
Subject: 
Requested  by: 


Arrest  Authority  of  the  Highway  Patrol  i 

Captain  E.  T.  Green 
State  Highway  Patrol 


Question : 


Conclusion: 


May  a  member  of  the  State  Highway  Patro 
arrest  a  person  who  has  failed  to  pay  foi| 
gasoline  received  from  a  service  station?! 

Yes,  under  appropriate  circumstances.  Se|j 
below.  I 


Under  G.S.  20-188,  members  of  the  Patrol  are  "...authorized  t( 
arrest  without  warrant  any  person  who,  in  the  presence  of  saic 
officers,  is  engaged  in  the  violation  of  any  of  the  laws  of  the  Stat' 
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regulating  travel  and  the  use  of  vehicles  upon  the  highways,  or  of 
laws  with  respect  to  the  protection  of  the  highways..."  (Emphasis 
added).  Officers  also  have  the  authority  "of  any  police  officer  in 
respect  to  making  arrests  for  any  crimes  committed  in  their  presence 
and  ...for  any  crime  committed  on  any  highway."  (Emphasis  added). 

G.S.  15A-401(b)  (2)b.l  permits  arrest  by  an  officer  without  a 
warrant  of  any  person  who  the  officer  has  probable  cause  to  believe 
las  committed  a  misdemeanor,  and  will  not  be  apprehended  unless 
mmediately  arrested. 

The  statutes  therefore  indicate  two  threshold  requirements  for  an 
irrest  of  a  suspect  for  a  misdemeanor  not  committed  in  the  officer's 
resence,  and  without  a  warrant: 


I 


(1)  The  officer  must  have  received  a  description 
sufficient  to  identify  the  suspect  with  reasonable 
certainty;  and 

(2)  The  officer  must  have  reasonable  grounds  to 
beheve  that  the  defendant  will  evade  arrest  if  not  taken 
into  immediate  custody. 

ly  arrest,  of  course,  must  be  founded  upon  probable  cause  and 
|;ted  upon  in  good  faith. 

description  of  either  a  person  or  an  automobile  furnishes 
lasonable  grounds  for  arresting  and  detaining  a  criminal  suspect. 
\ate  V.  Jacobs,  277  N.C.   151,   176  S.E.  2d  744  (1970). 

asonable  ground  for  behef  may  also  be  based  upon  information 
'alftren  to  the  officer  by  another,  the  source  being  reasonably  reliable, 
yiflre  V.  Shore,  285  N.C.  328,  204  S.E.  2d  682  (1974);  State  v. 
im:MiUan,   19  N.C.  App.  721,  200  S.E.  2d  339  (1970). 

;s.S|  determining  reasonable  grounds  for  belief  that  a  suspect  will  evade 

est,    the    courts    have    cited    the    following   as    factors    to    be 

sidered: 

zedf 

]f>||       (1)       Nature  of  the  crime; 

I 
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(2)  The  hour  of  the  day  or  night; 

(3)  The  character  and  reputation  of  the 
neighborhood  where  the  arrest  was  made; 

(4)  The  number  of  suspects; 

(5)  The  number  of  officers  available  for  assistance; 
and 

(6)  The  likely  consequences  of  the  officer's  failure 
to  act  promptly.  State  v.  Roberts,  6  N.C.  App.  312, 
170  S.  E.  2d  193  (1969);  State  v.  Kinnon,  20  N.C. 
App.   195,  201   S.E.  2d  80  (1973). 

In  accordance  with  the  foregoing,  arrest  of  a  person  who  has  failed^ 
to  pay  for  gasoHne  would  appear  reasonable: 

(1)  When  the  vehicle  involved  is  an  out-of-state  car 
and  therefore  Hkely  to  leave  this  jurisdiction; 

(2)  When  an  adequate  description  exists  of  the 
vehicle,  but  not  of  the  driver  -  indicating  that 
immediate  apprehension  is  necessary  in  order  to  insure 
proper  identification  of  the  purported  purchaser;  or 


(3)  When  the  conduct  of  the  suspect  and/or 
handling  of  the  vehicle  indicate  a  clear  intent  of  the 
suspect  to  evade  arrest. 

Arrest  would  not  appear  to  be  prudent: 

(1)  When  an  adequate  description  exists  of  both 
driver  and  vehicle,  making  it  likely  that  a  warrant 
would  result  in  the  suspect's  arrest; 

(2)  When  the  driver's  identity  is  known  to  the 
service  station  operator,  for  the  reasons  stated  above; 
or 

(3)  When  the  conduct  of  the  suspect  and/or 
handling  of  the  vehicle  indicate  no  intent  to  evade 
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arrest  and  an  adequate  description  of  both  is  available 
in  order  to  make  subsequent  arrest  with  a  warrant 
Hkely. 

The  foregoing  is  applicable  only  to  misdemeanor  crimes  involving 
the  use  of  a  motor  vehicle  or  maintenance  or  service  thereto.  This 
opinion  shall  not  be  construed  as  an  expansion  of  the  jurisdiction 
and  arrest  authority  of  the  North  Carolina  State  Highway  Patrol 
to  include  all  misdemeanors  which  meet  the  threshold  requirements 
of  G.S.  15A-401(b)  (2)b.l.  The  jurisdiction  of  the  Higliway  Patrol 
is  set  forth  by  G.S.  20-188.  Any  expansion  thereof  is  properly  a 
matter  for  legislative  purview. 

Rufus  L.  Edmisten,  Attorney  General 
George  W.  Lennon 
Associate  Attorney 


16  September   1976 
Subject: 


Taxation;  Soft  Drink  Tax;  Liability  for 
Tax;  Method  of  Payment  of  Tax; 
G.S.    105-113.43;  G.S.    105-113.51; 

G.S.    105-1 13. 56A 


ilequested  by: 


Questions: 


Mr.  Holland  Gaines,  Director 

North  Carolina  Privilege  License,  Beverage 

&  Cigarette  Tax  Division 

(1)  Does  G.S.  105-113.43  specifically 
designate  who  shall  be  liable  for  soft  drink 
taxes? 


(2)  Are  nonresident  distributors  and 
dealers  (wholesale  and  retail)  subject  to 
North  Carolina  soft  drink  tax  under 
G.S.   105-113.51? 

(3)  Who  may  elect  the  alternate  method 
of  payment  of  soft  drink  taxes  under 
G.S.   105-1 13. 56A? 
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Conclusions:  (1)      No;  G.S.   105-113.43  levies  the  tax 

generally,  but  G.S.  105-113.51  specifically 
identifies  those  liable  for  the  tax. 

(2)  Yes. 

(3)  Before  payment  under  the  alternate 
method  may  be  elected,  liability  for  the 
soft  drink  tax  must  be  established  under 
G.S.   105-113.51. 

In  1969,  the  General  Assembly  enacted  legislation  which  provided 
for  the  taxation  of  persons  engaged  in  soft  drink  business  in  North 
CaroUna.  G.S.  105-113.41,  et  seq.  The  Soft  Drink  Tax  is  an  excise 
tax  or  privilege  tax.  An  excise  tax  is  a  charge  imposed  upon  the 
performance  of  an  act,  the  enjoyment  of  a  privilege,  or  the  engagingj 
in  an  occupation;  i.e.,  "...selling,  manufacturing,  purchasing 
consigning,  using,  shipping  or  distributing  for  the  purpose  of  salej 
within  this  State,  soft  drinks  of  every  kind  whatsoever..."' 
G.S.   105-113.43. 

G.S.  105-113.43  establishes  a  general  liabihty  for  soft  drink  excise 
tax,  such  liabihty  being  placed  upon  "every  person  doing  domestic 
or  intrastate"  soft  drink  business  within  North  Carolina.  The 
language  of  G.S.  105-113.43  does  not  set  forth  specific  guidelines 
for  determining  who  is  liable.  Instead  G.S.  105-1 13.43  only  creates 
a  general  tax  liabihty  for  the  privilege  of  carrying  on  soft  drink 
business  in  North  Carolina. 

In  contrast  to  the  general  provision  of  G.S.  105-113.43 
G.S.  105-1 13.51(b)  is  a  specific  tax  provision  which  outlines  the 
necessary  criteria  for  determining  upon  whom  liability  will  rest: 

§  105-1 13.51(b)  The  distributor  or  dealer  who  , 

first    distributes,    sells,    uses,    consumes    or   handles  i| 

bottled  soft  drinks,  syrups,  powders,  base  products  and 
other  items  subject  to  the  soft  drink  excise  tax  is 
subject  to  the  tax  unless  taxpaid  stamps  or  crowns 
have     previously     been     affixed.     The     distributor,  jL 

wholesale  dealer  or  retail  dealer,  or  any  person  who  'i; 
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is  the  original  consignee  of  any  bottled  soft  drink,  soft 
drink  syrup,  powder,  base  product  or  other  item 
subject  to  the  soft  drink  excise  tax  manufactured  or 
produced  outside  this  State,  or  who  brings  such  into 
this  State,  shall  pay  the  excise  tax. 

As  a  preface  to  the  proper  construction  of  G.S.  105-1 13.51(b),  one 
must  have  a  basic  understanding  of  several  fundamental  legal 
principles  involving  the  Interstate  Commerce  Act  and  the  commerce 
clause  of  the  federal  constitution. 

First,  under  the  Interstate  Commerce  Act,  common  carriers 
accepting  property  for  interstate  shipment  are  required  to  issue  a 
receipt  or  bill  of  lading  therefor.  49  USC  §20(11);  see  Bryan  v. 
Louisville,  etc.  Railroad  Company,  174  NC  177.  And,  just  like 
common  carriers,  contract  carriers  which  receive  property  slated  for 
interstate  shipment  must  issue  a  bill  of  lading.  49  USC  §  303(a) 
(16);  49  USC  §319.  Finally,  as  to  the  written  form  of  the  bill  of 
lading,  the  Interstate  Commerce  Act  requires  that  the  bill  of  lading 
acknowledge  the  person  to  whom  delivery  is  to  be  made;  i.e.,  the 
:onsignee. 

Second,  every  state  must  operate  within  the  framework  of  the 
:ommerce  clause  of  the  federal  constitution.  A  state  cannot  levy 
I  tax  which  directly  or  indirectly  imposes  an  undue  burden  on 
nterstate  commerce.  Nesbitt  v.  Gill,  227  NC  174.  The  negotiation 
)f  sales  of  goods  located  outside  a  state,  for  importation  into  the 
tate,  constitutes  interstate  commerce  which  cannot  be  so  taxed  by 
uch  state.  Some  "local  incident"  must  occur  sufficient  to  bring 
he  transaction  within  the  taxing  power  of  the  state  of  the  buyer. 
\.s  will  be  discussed  hereinafter,  G.S.  105-1 13.51(b)  designates  the 
'local  incidents"  which  must  occur  before  a  nonresident  party  will 
)e  subject  to  tax.  Once  such  an  incident  obtains  a  "local"  flavor, 
t  becomes  a  taxable  event  and  the  out-of-state  party  is  liable  for 
he  excise  tax. 

[keeping  the  foregoing  legal  principles  in  mind,  we  may  now  proceed 
0  interpret  G.S.  105-1 13.51(b).  In  order  to  better  understand 
ubsection  (b),  each  of  the  two  sentences  therein  will  be  analyzed 
?parately. 
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To  aid  in  the  interpretation  of  the  first  sentence  in  subsection  (b),i 
the  following  editoriahzation  has  been  added: 

"The  distributor  or  dealer  (either  resident  or 
non-resident)  who  first  distributes  (in  State),  sells  (in 
State),  uses  (in  State),  consumes  (in  State)  or  handles 
(in  State)  bottled  soft  drinks,  syrups,  powders,  base 
products  and  other  items  subject  to  the  soft  drink 
excise  tax  is  subject  to  the  tax  unless  taxpaid  stamps 
or  crowns  have  previously  been  affixed." 

As  previously  discussed,  in  order  to  avoid  a  conflict  with  the 
commerce  clause,  a  local  incident  (in  State)  must  occur  sufficient 
to  bring  the  transaction  within  the  taxing  power  of  North  Carolina.! 
The  first  sentence  of  subsection  (b)  sets  forth  the  local  incidents 
which  must  occur  before  North  Carolina  may  properly  place  an| 
excise  tax  on  a  nonresident  party. 

In  essence,  subsection  (b)  is  saying  that  liability  for  the  tax  will 
fall  on  the  first  nonresident  distributor  or  dealer  who  enters  North'] 
Carolina  for  the  purpose  of  distributing,  selling,  using,  consuming.j 
or  handling  items  subject  to  the  soft  drink  excise  tax.  Thus,  if  a| 
nonresident  dealer  brings  soft  drinks  into  North  Carolina,  in  his  ownj 
trucks,  for  the  purpose  of  distributing  same  to  a  North  Carolina! 
firm  then  the  nonresident  dealer  is  hable  for  the  tax. 

By  the  same  token,  the  first  in-State  distributor  or  dealer  who] 
distributes,  sells,  uses,  consumes  or  handles  soft  drinks  will  be  habki 
for  the  tax.  However,  an  out-of-State  party  may,  gratuitously,  affix 
taxpaid  stamps  or  crowns  which  would  obviate  the  in-State  party's' 
liability  for  paying  the  tax-". ..unless  taxpaid  stampsor  crowns  havej 
previously  been  affixed."  G.S.  105-1 13.51(b).  North  Carolina! 
permits  such  a  situation  in  order  to  avoid  double  taxation  of  the 
same  product  since  several  nonresident  parties  affix  taxpaid  stamps: 
or  crowns  as  an  accommodation  for  their  in-State  customers  whcj 
would  otherwise  be  Uable  for  the  tax.  d 

i 

A  proper  construction  of  the  second  sentence  of  subsection  (bl 
discloses  that  tax  hability  will  rest  on  one  of  two  situations:  eithei, 
on  the  original  consignee  or  the  party  who  first  brings  the  product 
into  the  State.  This  last  situation  complements  the  first  sentence 
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of  subsection  (b)  since  a  nonresident  distributor  or  dealer  bringing 
the  product  into  the  State  will  be  liable,  but  if  an  in-State  distributor 
or  dealer  brings  the  product  into  the  State,  then  he  is  hable. 

,  In  the  situation  where  the  nonresident  party  brings  the  product  into 
ithe  State  there  is  no  consignee  involved.  By  bringing  the  product 
into  the  State  in  his  own  trucks,  the  nonresident  party  is  not  using 
a  common  carrier  or  contract  carrier  arrangement.  This  means  that 
no  bill  of  lading  has  been  issued  and  therefore  no  consignee  has 
been  designated.  But  where  the  nonresident  party  puts  the  product 
on  a  contract  carrier  or  common  carrier,  a  consignee  is  designated 
on  the  bill  of  lading  issued  by  the  carrier.  This  consignee  becomes 
the  party  liable  for  the  excise  tax  under  G.S.  105-1 13.51(b).  Or, 
more  accurately  put,  the  consignee  is  the  in-State  party  who  will 
be  subject  to  the  tax  liability. 

Considering  the  two  sentences  together,  what  do  we  have?  For  the 
nonresident  distributor  or  dealer  to  be  Hable  under 
G.S.  105-1 13.51(b)  he  must  bring  or  distribute  the  product  within 
the  State  on  his  own  trucks  or  his  own  mode  of  transportation. 
Otherwise,  in  the  case  of  a  common  carrier  and  contract  carrier, 
a  bill  of  lading  will  be  issued  which  will  clearly  designate  the 
consignee  and  the  liability  will  rest  on  that  party.  And  logically,  we 
have  seen  that  the  consignee  will  be  the  in-State  party. 

Also,  the  in-State  party  may  go  out  of  State  and  pick  up  the  product 
and  transport  it  back  to  North  Carohna.  Tliis  will  result  in  the  tax 
liability  falhng  on  the  in-State  party. 

Breaking  this  down  into  examples,  the  following  situations,  inter 
iha,  will  illustrate  who  will  be  hable  under  this  statute: 

(1)  Non-resident  party  brings  the  product  into  the 
State  on  his  own  trucks.   He  is  liable. 

(2)  Non-resident  party  puts  the  product  on  a 
common  carrier  or  contract  carrier  and  a  bill  of  lading 
is  issued  which  designates  an  in-State  party  as 
consignee.  The  in-State  party  is  hable. 

(3)  In-State  party  travels  out  of  State  to  pick  up 
its  product.  The  in-State  party  is  liable. 
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Notwithstanding  the  foregoing  examples,  it  is  imperative  that  every 
transaction  between  resident  and  non-resident  parties  be  analyzed 
within  the  framework  of  the  commerce  clause.  This  means  that  a 
non-resident  will  be  liable  under  G.S.  105-1 13.51(b)  only  upon  the 
happening  of  some  local  incident  within  North  CaroHna.  If  this  does 
not  take  place,  then  ultimately  the  tax  Hability  will  fall  on  the 
in-State  party. 

As  to  conclusion  (3),  the  one  area  of  the  soft  drink  tax  which  has 
caused  the  most  vexation  is  the  alternate  method  of  paying  the  tax 
found  in  G.S.  105-1 13. 56A.  Originally  the  statute  allowed  only 
resident  distributors  and  wholesale  dealers  to  elect  the  alternate 
method.  The  Court  of  Appeals  in  Richmond  Food  Stores,  Inc.  v. 
Jones,  22  NC  App.  272,  held  the  statute  unconstitutional  as  applied 
to  non-resident  soft  drink  distributors.  Today  non-resident  so  ft  drink 
distributors  and  wholesale  dealers  are  permitted  to  pay  under  the 
alternate  method. 

It  must  be  kept  in  mind  that  G.S.  105-1 13.56A  is  another  method 
of  paying  the  soft  drink  tax.  The  statute  does  not  set  the  standards 
for  determining  liability  for  the  tax.  As  previously  discussed,  Habihty 
for  the  tax  is  determined  by  G.S.  105-1 13.51.  Once  a  party  becomes 
liable  under  G.S.  105-1 13.51  then  he  may  pay  the  tax  through  the 
purchase  of  stamps  or  crowns  or  he  may  elect  to  report  and  pay 
under  G.S.  105-1 13.56A.  As  we  have  seen,  a  party  may  gratuitously 
affix  taxpaid  stamps  or  crowns  as  an  accommodation  to  another 
but,  unless  this  party  is  liable  under  G.S.  105-113.51,  the  alternate 
method  of  payment  is  not  available  to  him. 

Rufus  L.  Edmisten,  Attorney  General 
William  H.  Boone 
Associate  Attorney 


20  September  1976 

Subject:  -"~"     Social    Services;   Title    XX  of  the   Social 

Security  Act;  Development  and  Approval 
of  Title  XX  Comprehensive  Annual 
Services     Program     Plan;     Authority     of 
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Requested  by: 
Questions: 


Conclusions: 


Governor,  Department  of  Human 
Resources,  and  Social  Services  Commission 
with  Respect  to  Title  XX 

Social  Services  Commission  of  North 
CaroUna 

(1)  Who  has  the  authority  to  develop 
and  approve  the  Title  XX  Comprehensive 
Annual  Services  Program  Plan  including  the 
allocation  of  the  federal  financial 
participation  provided  by  Title  XX? 

(2)  Who  has  the  authority  to  designate 
the  State  agency  to  supervise  the 
administration  of  the  North  Carolina  Title 
XX  program? 

(3)  Does  the  State  Social  Services 
Commission  have  any  authority  over  the 
North  Carolina  Title  XX  program 
independent  of  the  agency  designated  to 
supervise  the  administration  of  said 
program? 

(1)  In  North  Carolina  the  authority  to 
develop  the  Title  XX  Comprehensive 
Annual  Services  Program  Plan  including  the 
allocation  of  the  federal  financial 
participation  provided  by  Title  XX  is 
reposed  in  the  Department  of  Human 
Resources.  The  authority  to  approve  the 
North  Carolina  Title  XX  Comprehensive 
Annual  Services  Program  Plan  including  the 
allocation  of  the  federal  financial 
participation  provided  by  Title  XX  is 
vested  in  the  Governor. 

(2)  The  Governor  has  the  authority  to 
designate  the  appropriate  State  agency  to 
supervise  the  administration  of  the  State's 
Title    XX    program. 
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(3)  The  North  Carolina  Social  Services 
Commission  has  the  power  and  the  duty 
to  establish  standards  and  adopt  rules  and 
regulations  to  implement  the  State  Title 
XX  program  (including  the  Comprehensive 
Annual  Services  Program  Plan)  independent 
of  the  agency  designated  by  the  Governor 
to  supervise  the  administration  of  said 
program. 

On  January  4,  1975,  Title  XX  was  added  to  the  Social  Security 
Act.  Title  XX,  generally,  provides  federal  grants  to  States  "(Oor 
the  purpose  of  encouraging  each  State,  as  far  as  practicable  under 
the  conditions  in  that  State,  to  furnish  services  directed  at  the  goal 
of- 

(1)  achieving  or  maintaining  economic  self-support 
to  prevent,  reduce,  or  eliminate  dependency, 

(2)  achieving  or  maintaining  self-sufficiency, 
including  reduction  or  prevention  of  dependency, 

(3)  preventing  or  remedying  neglect,  abuse,  or 
exploitation  of  children  and  adults  unable  to  protect 
their  own  interests,  or  preserving,  rehabilitating  or 
reuniting  families, 

(4)  preventing  or  reducing  inappropriate 
institutional  care  by  providing  for  community-based 
care,  home-based  care,  or  other  forms  of  less  intensive 
care,  or 

(5)  securing  referral  or  admission  for  institutional 
care  when  other  forms  of  care  are  not  appropriate, 
or  providing  services  to  individuals  in  institutions..." 

Section  2001,  Title  XX,  Social  Security  Act. 

Title  XX,  in  essence,  consohdated  and  expanded  the  federally 
assisted  programs  of  social  services  which  were  formerly  provided 
to  families  and  children  and  to  the  aged,  blind  and  disabled  under 
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Titles  IV-A  and  VI  of  the  Social  Security  Act.  As  of  October  1, 
1975,  the  North  CaroUna  State  Plans  for  services  under  Titles  IV-A 
and  VI  were  replaced  by  the  North  Carolina  Title  XX  State  Plan. 

Section  2003(d)  (1)  (C)  mandates  that  each  state  which  participates 
in  Title  XX  programs  must  have  a  plan  which  "provides  for  the 
designation,  by  the  chief  executive  officer  of  the  State  or  as 
otherwise  provided  by  the  laws  of  the  State,  of  an  appropriate 
agency  which  will  administer  or  supervise  the  administration  of  the 
State's  program  for  the  provision  of  the  services  described  in  Section 
2002(a)  (1)  (i.e.,  Title  XX  services)."  Since  there  was  and  is  no 
State  law  providing  otherwise,  the  Governor  in  a  letter  to  the 
Secretary  of  the  United  States  Department  of  Health,  Education 
and  Welfare  dated  April  22,  1975,  designated  the  Department  of 
Human  Resources  as  the  single  State  agency  to  supervise  the 
administration  of  the  Title  XX  program  in  North  Carolina.  See  also 
45  CFR  §  228.6(a)  (1).  Additionally,  the  federal  regulation  at  45 
CFR   § 228.6(d)  provides  that, 

"The  Attorney  General  of  the  State  shall  submit  a 
certification  identifying  the  State  agency  and 
certifying  the  legal  authority  under  which  such  agency 
administers  or  supervises  the  administration  of  the 
State  program  including  the  authority  to  make  rules 
and  regulations  governing  the  administration  of  the 
program." 

le  certification  filed  with  the  Department  of  Health,  Education 
md  Welfare  made  reference  to  G.S.  108-23  and  G.S.  143B-153  as 
'the  legal  authority  of  the  Department  of  Human  Resources  to 
supervise  the  administration  of  the  Title  XX  program  in  North 
Carolina  under  rules  and  regulations  adopted  by  the  Social  Services 
Commission.  It  is  true  that  if  Title  XX  were  considered  a  public 
assistance  program  under  G.S.  108-23,  the  Governor  would  have  no 
choice  but  to  designate  the  Department  of  Human  Resources  as  the 
single  State  agency  to  supervise  the  administration  of  the  Title  XX 
program  in  North  Carolina.  However,  because  Title  XX  only  replaced 
the  programs  of  services  provided  under  Titles  IV-A  (Aid  to  Families 
with  Dependent  Children)  and  VI  (Aid  to  the  Aged  and  Disabled), 
it  is  our  opinion  that  the  Title  XX  program  does  not  fall  within 
the     purview     of    G.S.   108-23.     Accordingly,    the    Governor    is 
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empowered  to  designate  the  State  agency  he  deems  most  appropriate 
to  supervise  the  administration  of  the  Title  XX  program. 

The  threshold  question  of  what  agency  will  supervise  the 
administration  of  Title  XX  in  this  State  having  been  resolved,  it 
necessarily  follows  from  a  reading  of  the  federal  enactment  that 
the  Department  of  Human  Resources  develops  the  Comphrensive 
Annual  Services  Program  Plan.  See  Section  2004(2)  and  (4).  In  our 
judgment  the  preparation  of  the  Comprehensive  Annual  Services 
Program  Plan  includes  the  allocation  of  the  federal  financial 
participation  provided  by  Title  XX.  As  support  for  this  conclusion, 
we  rely  upon  the  provisions  of  Section  2004(2)  which  articulate 
those  items  to  be  included  in  the  Comprehensive  Annual  Services 
Program  Plan: 

"(D)  The  geographic  areas  in  which  those  (Title  XX) 
services  are  to  be  provided,  and  the  nature  and  amount 
of  the  services  to  be  provided  in  each  area," 

"(I)     The    estimated    expenditures   under  the   (Title 

XX)  program,  including  estimated  expenditures  with  i 

respect  to  each  of  the  services  to  be  provided,  each 

of  the  categories  of  individuals  to  whom  those  services 

are  to  be  provided,  and  each  of  the  geographic  areas 

in   which  those   services   are   to   be  provided,  and  a 

comparison         between        estimated        non-Federal 

expenditures    under    the    program    and    non-Federal 

expenditures  for  the  provision  of  the  services  described 

in    §  2002(a)   (1)  in   the  State  during  the  preceding 

services  program  year," 

"(J)  A  description  of  the  steps  taken,  or  to  be  taken, 
to  assure  that  the  needs  of  all  residents  of,  and  all 
geographic  areas  in,  the  State  were  taken  into  account 
in  the  development  of  the  plan..." 

(Emphasis  supplied)  ^ 

Having  determined  that  the  Department  of  Human  Resources  is  the 
legally  designated  State  agency  to  supervise  the  administration  of 
the  Title  XX  program  in  this  State  and  to  develop  the  Title  XX 
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Comprehensive  Annual  Services  Program  Plan,  we  now  address  the 
issue  of  approval  of  this  Plan.  The  federal  law  states  that  both  the 
proposed  and  final  Comprehensive  Annual  Services  Program  Plan  are 
to  be  approved  by  the  chief  executive  officer  "unless  the  laws  of 
the  State  provide  otherwise."  Section  2004(2)  and  (4).  The  language 
of  the  federal  regulations  found  at  45  CFR  §§ 228.33(a)  and 
228.34(a)  varies  from  the  above-quoted  terminology  and  refers  to 
the  necessity  of  the  Governor  "or  such  other  official  as  the  laws 
of  the  State  provide"  approving  the  proposed  and  final 
Comprehensive  Annual  Services  Program  Plan.  There  is  no  "such 
other  official"  under  the  General  Statutes  of  North  Carolina.  On 
the  other  hand,  it  is  asserted  that  the  laws  of  the  State  provide 
that  the  Social  Services  Commission  rather  than  the  Governor  is 
to  approve  the  Comprehensive  Annual  Services  Program  Plan. 
G.S.  143B-153  is  relied  upon  as  the  legal  authority  for  this  position. 
This  statute  vests  the  Social  Services  Com.mission  "with  the  power 
and  duty  to  adopt  rules  and  regulations  to  be  followed  in  the 
conduct  of  the  State's  social  service  programs..."  More  specifically, 
the  Commission  is  empowered: 

(1)  "to  adopt  such  rules  and  regulations  that  may 
be  necessary  and  desirable  for  the  programs 
administered  by  the  Department  of  Human  Resources 
as  provided  in  Chapter  108  of  the  General  Statutes 
of  the  State  of  North  Carolina."  G.S.   143B-153(1). 

(2)  "to  estabhsh  standards  and  adopt  rules  and 
regulations  for  the  programs  of  public  assistance 
estabhshed  by  federal  legislation  and  by  Article  2  of 
Chapter  108  of  the  General  Statutes  of  the  State  of 
North  Carohna  (and)  to  achieve  maximum  cooperation 
with  other  agencies  of  the  State  and  with  the  agencies 
of  other  states  and  of  the  federal  government  in 
rendering  services  to  strengthen  and  maintain  family 

I  Hfe  and  to  help  recipients  of  public  cssistance  obtain 

self-support  and  self-care."  G.S.   14313-153(2)  a  &  b. 

(3)  "to  adopt  such  rules  and  regulations,  not 
inconsistent  with  the  laws  of  this  State,  as  may  be 
required  by  the  federal  government  for  grants-in-aid 
for    social    services    purposes    which    may    be    made 
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available  for  the  State  by  the  federal  government." 
G.S.   143B-153(6). 

In  order  to  ascertain  whether  the  authority  and  obligation  to 
estabhsh  standards  and  adopt  rules  and  regulations  encompasses  the 
authority  to  approve  the  Title  XX  Comprehensive  Annual  Services 
Program  Plan,  it  is  illuminating  to  gain  a  historical  perspective  of 
the  powers  and  duties  of  the  Social  Services  Commission.  The  earliest 
predecessor  of  the  Commission  was  the  Board  of  Public  Charities 
established  by  Chapter  170  of  the  1868-69  Session  Laws.  The 
denomination  of  this  Board  was  changed  in  1917  to  the  State  Board 
of  Charities  and  Pubhc  Welfare  (Chapter  170,  1917  Session  Laws) 
and  in  1945  to  the  State  Board  of  Pubhc  Welfare  (Chapter  43,  1945 
Session  Laws).  In  1969  the  General  Assembly  rewrote  Chapter  108 
of  the  General  Statutes  and  provided  for  the  creation  of  the  State 
Board  of  Social  Services  which  was  to  act  "as  a  policy  board  for 
the  State  Department  of  Social  Services  and  for  the  county  boards 
of  social  services..."  Chapter  546,  S.  1,  §108-1,  1969  Session  Laws 
(emphasis  suppUed).  The  State  Board  of  Social  Services  under 
Chapter  546  of  the  1969  Session  Laws  adopted  "policies"  rather 
than  rules  and  regulations  for  the  administration  of  the  programs 
of  public  assistance  estabhshed  by  federal  legislation  and  Chapter 
108  of  the  General  Statutes.  Chapter  546,  S.  1,  §108-4,  1969 
Session  Laws. 

The  Executive  Organization  Act  of  1973  replaced  the  State  Board 
of  Social  Services  with  the  Social  Services  Commission  and 
substituted  regulatory  powers  for  policy-making  powers.  Although 
arguable  that  no  substantive  change  was  actually  produced  with 
respect  to  the  authority  of  the  Commission,  it  is  our  conclusion 
that  the  development  of  poHcy  is  now  a  function  of  the  Department 
of  Human  Resources.  See  G.S.  143B-137  and  G.S.  143B-138  as  well 
as  G.S.  143B-10  specifying  Departmental  management  functions. 
The  Commission  is  charged  with  the  responsibility  of  establishing 
standards  and  adopting  rules  and  regulations  to  implement  the  broad 
poHcy  decisions  made  by  the  Department  of  Human  Resources  in 
the  public  assistance  realm.  This  responsibility  is  not  insubstantial 
and  will  in  fact  also  include  policy  determinations.  The  Commission 
must  execute  the  decisions  of  the  Department  of  Human  Resources 
but  is  free  to  effect  this  execution  in  any  way  it  deems  appropriate. 
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In  the  context  of  Title  XX  it  is  our  opinion  that  the  Social  Services 
Commission  has  the  responsibility  for  implementing  the 
Comprehensive  Annual  Services  Program  Plan.  In  discharge  of  this 
responsibihty  the  Commission  is  empowered  and  obligated  to 
estabhsh  standards  for  ehgibility  determination,  including  adopting 
income  eligibility  limits,  setting  fees  for  service,  and  mandating  the 
services  to  be  provided  by  the  several  counties  m  the  State.  The 
Commission  is  also  authorized  to  promulgate  any  other  rule, 
regulation  or  standard  necessary  or  desirable  to  effectuate  the 
Comprehensive  Annual  Services  Program  Plan. 

Finally,  inquiry  has  been  made  as  to  whether  the  Social  Services 
Commission  would  have  any  authority  over  the  Title  XX  program 
in  the  State  independent  of  the  agency  designated  by  the  Governor 
to  supervise  the  administration  of  said  program.  As  the  foregoing 
has  clearly  indicated,  the  Chief  Executive  Officer  of  the  State  is 
responsible  for  the  designation  of  the  agency  to  supervise  the 
administration  of  the  Title  XX  program  in  the  State.  However,  since 
Title  XX  is  a  social  services  program  designed  generally  "to  assist 
all  citizens-as  individuals,  families,  and  communities-to  achieve  and 
maintain  an  adequate  level  of  health,  social  and  economic  well-being, 
and  dignity",  (G.S.  143B-137)  it  would  be  anomalous  in  our 
judgment  to  transfer  the  supervisory  authority  over  the  Title  XX 
program  to  an  agency  other  than  the  Department  of  Human 
Resources.  In  any  event,  the  General  Assembly  granted  the 
Commission  "the  power  and  duty  to  adopt  rules  and  regulations 
to  be  followed  in  the  conduct  of  the  State's  social  service 
programs..."  G.S.  143B-153.  Furthermore,  G.S.  143B-153(2)a. 
provides: 

"The  Social  Services  Commission  shall  have  the  power 
and  duty  to  estabUsh  standards  and  adopt  rules  and 
regulations. ..for  the  programs  of  public  assistance 
established  by  federal  legislation  and  by  Article  2  of 
Chapter  108  of  the  General  Statutes  of  the  State  of 
North  Carohna."   (Emphasis  supplied) 

That  Title  XX  is  a  program  of  social  services  (and  also  generically 
a  program  "of  public  assistance  established  by  federal  legislation") 
is  hardly  debatable.  Therefore,  the  conclusion  that  necessarily 
follows  therefrom  is  that  the  Commission  retains  the  power  and 
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duty  to  establish  the  standards  and  adopt  rules  and  regulations  for 
the  implementation  of  Title  XX  in  North  Carolina  irrespective  of 
what  agency  the  Governor  should  decide  is  most  appropriate  to 
supervise  the  administration  of  the  Title  XX  program  in  the  State. 

Rufus  L.  Edmisten,  Attorney  General 
William  Woodward  Webb 
Assistant  Attorney  General 


22  September  1976 
Subject: 


Requested  by: 


Questions: 


Conclusions: 


Motor  Vehicles;  Accident  Reports;  Duty  to 
Stop 

Maurice  A.  Cawn 

High  Point  Police  Attorney 

(1)  Must   a  vehicle   have   actually  been  j 
struck  in  order  to  bring  its  driver  within 
the  purview  of  G.S.  20-166? 

(2)  Must  a  vehicle  have  actually  been 
struck  in  order  to  bring  its  driver  within 
the  purview  of  G.S.  20-166.1? 

(1)  No. 

(2)  Yes. 


G.S.  20-166.  Duty  to  stop  in  event  of  accident  or  collision; 
furnishing  information  or  assistance  to  injured  person,  etc.,  persons 
assisting  except  from  civil  liability,  states  in  pertinent  part: 

"(a)  The  driver  of  any  vehicle  involved  in  an  accident 
or  collision  resulting  in  injury  or  death  to  any  person 
shall  immediately  stop..." 

(b)  The  driver  of  any  vehicle  involved  in  an  accident 
or  collision  resulting  in  damage  to  property..." 
(Emphasis  added). 


The  clear  import  of  this  statutory  language  is  to  require  the  driver 
of  a  veliicle  in  any  accident  or  collision  which  results  in  an  injury 
to  stop.  An  actual  striking  of  his  vehicle  or  of  a  person  is  not  a 
prerequisite  to  his  duty  under  this  section. 

G.S.  20-166.1.  Reports  and  investigations  required  in  event  of 
collision,  states  in  pertinent  part: 

"(a)  The  driver  of  a  vehicle  involved  in  a  collision 
resulting  in  injury  to  or  death  of  any  person  or  total 
property  damage  to  an  apparent  extent  of  two 
hundred  dollars  ($200.00)  or  more  shall  immediately, 
by  the  quickest  means  of  communication,  give  notice 
of  the  collision...."   (Emphasis  added). 

Clearly,  the  threshold  requirement  for  this  statute  is  an  actual 
striking  of  the  vehicle,  which  results  in  the  aforementioned  damage 
and/or  injury. 

i  The  practical  result  of  these  statutes  is  that  a  driver  must  stop  his 
;  vehicle  when  it  has  been  involved  in  an  accident  or  collision  resulting 
in  injury,  death,  or  property  damage.  However,  a  report  would 
appear  to  be  required  only  under  conditions  which  meet  the 
threshold  requirements  of  G.S.  20-166.1,  and  which  involve  an 
actual  striking  of  the  vehicle. 

Rufus  L.  Edmisten,  Attorney  General 
George  W.  Lennon 
Associate  Attorney 


22  September   1976 

Subject:  Motor  Vehicles;  Reporting  of  Accidents  to 

Law  Enforcement 

Requested  by:  Maurice  A.  Cawn 

High  Point  PoUce  Attorney 

Question:  Is  the  driver  of  a  vehicle  involved  in  an 

accident      involving      property      damage 
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including  public  utility  property  of 
$200.00  or  more  always  required  to  report 
such  accident  to  the  local  law  enforcement 
office? 

Conclusion:  Yes. 

G.S.  20-166.1   reads  in  relevant  part: 

"§  20-166.1.  Reports  and  investigations  required 
in  event  of  collision. -{dC)  The  driver  of  a  vehicle 
involved  in  a  collision  resulting  in  injury  to  or  death 
of  any  person  or  total  property  damage  to  an  apparent 
extent  of  two  hundred  dollars  ($200.00)  or  more  shall 
immediately,  by  the  quickest  means  of 
communication,  give  notice  of  the  colHsion  to  the  local 
police  department  if  the  collision  occurs  within  a 
municipality,  or  to  the  office  of  the  sheriff  or  other 
quaHfied  rural  pohce  of  the  county  wherein  the 
collision  occurred." 

Though   G.S.  20-1 66(b)   appears  to  provide  an  alternative  to  the 
reporting   of  accidents  required   under  G.S.  20-166.1    relative   to 
utiHty  poles  "provided  that  if  the  damaged  property  is  a  guard  rail,  ( 
utility    pole,    or    other    fixed    object    owned    by    the    Board    of  \ 
Transportation,  a  pubhc  utility,  or  other  public  service  corporation  | 
to  which  report  cannot  readily  be  made  at  the  scene,  it  shall  be  I 
sufficient   if  the   responsible   driver  shall   furnish  the  information 
required  to  the  nearest  peace  officer  or  make  written  report  thereof 
containing  said  information  by  U.S.  certified  mail,  return  receipt 
requested,  to  the  N.C.  Division  of  Motor  Vehicles  within  five  days 
following  said  collision",  such  is  applicable  only  if  the  apparent  \ 
damage  is  less  than  $200.00.  G.S.  20-166  is  directed  to  the  duty 
to  stop  in  the  event  of  accident  or  collision  and  furnishing  necessary  \ 
information  and  assistance  while  G.S.  20-166.1  is  directed  to  the 
reporting  of  accidents  to  the  appropriate  law  enforcement  agency. 
It  should  be  noted  that  the  North  Carohna  State  Highway  Patrol 
is    an    appropriate    law   enforcement    agency    for  the   purpose   of 
reporting       accidents       occurring       on       the       State      highways 
(G.S.  20-166.1(e)). 
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It  should  also  be  noted  that  the  reporting  requirements  of 
G.S.  20-1 66(b)  as  same  relate  to  guard  rails,  utihty  poles,  etc.,  are 
met  when  the  accident  is  properly  reported  to  the  appropriate  law 
enforcement  agency. 

Rufus  L.  Edmisten,  Attorney  General 
WilUam  W.  Melvin 
Deputy  Attorney  General 


29  September   1976 
Subject: 


Requested  by: 
Questions: 


Administrative  Office  of  the  Courts, 
Division  of  Juvenile  Services;  Department 
of  Human  Resources;  Commission  for 
Youth  Services;  Technical  Advisory 
Committee  on  Delinquency  Prevention  and 
Youth  Services 

The  Honorable  Donald  L.  Smith 
Superior  Court  Judge 

(1)  What  are  the  powers,  duties,  and 
responsibilities  of  the  Administrative  Office 
of  the  Courts  under  Article  24  of  Chapter 
7A  of  the  General  Statutes? 

(2)  What  are  the  powers,  duties,  and 
responsibihties  of  the  Department  of 
Human  Resources  under  Articles  3,  4,  and 
5  of  Chapter  134A  of  the  General  Statutes? 

(3)  What  are  the  powers,  duties,  and 
responsibilities  of  the  Commission  of 
Youth  Services  under  Articles  1  and  2  of 
Chapter   134A  of  the  General  Statutes? 

(4)  What  are  the  powers,  duties,  and 
responsibilities  of  the  Technical  Advisory 
Committee  on  Delinquency  Prevention  and 
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Youth  Services  as  provided  by 
G.S.   143B-207? 

Conclusions:  (1)      The  Administrator  of  the  Division  of 

Juvenile  Services  of  the  Administrative 
Office  of  the  Courts  has  supervisory 
authority  over  the  intake  services  for 
juveniles  established  in  each  judicial  district 
of  the  State.  The  Administrator  must  also 
plan  for  and  administer  a  statewide 
uniform  system  of  juvenile  probation  and 
aftercare  services.  This  system  includes  the 
appointment  and  training  of  personnel  to 
implement  the  services. 

(2)  Subject  to  the  rules  and  regulations 
of  the  Commission  of  Youth  Services,  the 
Department  of  Human  Resources  has 
responsibiUty  for  detention  services  for 
noncommitted  juveniles  and  institutions, 
institutional  programs,  and  other  programs 
for  juveniles  committed  by  the  Court.  The 
Department  must  also  engage  in  prerelease 
planning  for  committed  juveniles  and 
determine  when  a  child  should  be  given  a 
conditional  release  or  a  final  discharge. 

(3)  The  Commission  of  Youth  Services 
,                           is     the     policy-making     entity     for     the 

Department  of  Human  Resources.  It  is 
authorized  to  promulgate  rules  and 
regulations  for  the  institutions, 
institutional  programs,  prerelease  planning, 
.  conditional  release,  and  final  discharge  of 
committed  juveniles. 

(4)  The  Technical  Advisory  Committee 
^"     on    Delinquency    Prevention    and    Youth 

Services  has  the  responsibility  to  advise  the 
Department  of  Human  Resources  on 
matters       concerning       community -based 

-76-  • 


programs    for  juveniles   and    delinquency 
prevention  programs. 

The  General  Assembly  has  delegated  to  the  Division  of  Juvenile 
Services  within  the  Administrative  Office  of  the  Courts  the 
responsibility  for  "administration  of  a  statewide  and  uniform  system 
of  juvenile  probation  and  aftercare  services."  7A-289.3.  "Aftercare" 
is  defined  as: 

"...the  legal  status  of  a  child  who  has  been  committed 
by  the  court  to  the  Department  of  Corrections  (now 
Department  of  Human  Resources,  134A-6;  134A-18.) 
for  placement  by  said  agency  in  one  or  more  of  its 
institutions  or  programs  and  who  is  being  granted 
conditional  release  to  return  to  the  community  as 
authorized  by  G.S.  134-17  (now  G.S.  134A-32)." 
G.S.  7A-289.2(2). 

"Probation"   is: 

"...the  legal  status  of  a  child  who  is  delinquent  or 
undisciplined  and  is  placed  on  probation  as  authorized 
by  G.S.  7A-286(4)  under  conditions  of  probation 
related  to  the  needs  of  the  child  as  authorized  by 
G.S.   110-22."  G.S.  7A-289.2(7). 

The  Administrator  of  the  Division  of  Juvenile  Services  is  given  the 
power  to  plan  for  a  statewide  program  of  juvenile  probation  and 
•aftercare,  appoint  personnel  and  counselors,  develop  standards  for 
personnel,  and  to  develop  and  promulgate  policies  and  regulations 
to  implement  this  program.  G.S.  7A-289.4.  The  Administrator  also 
Isupervises  the  estabhshment  of  all  intake  services  in  each  judicial 
district  of  the  State.  7A-289.7. 

The  whole  purpose  of  this  Article  seems  to  be  to  develop  a  uniform 
statewide  program  for  probation  and  aftercare.  This  program  is 
iccomplished  by  forming  a  Division  of  Juvenile  Services  within  the 
Administrative  Office  of  the  Courts.  The  statute  places  the 
•esponsibility  for  this  program  on  this  Division  and  particularly  upon 
'he  Administrator  of  the  Division.  The  responsibihties  of  the  Division 
ind  the  Administrator  are  for  all  aspects  of  probation  and  aftercare 
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of  juveniles  at  the  State  level  and  to  make  the  programs  in  each 
judicial  district  of  the  State  as  uniform  as  possible. 

The  Department  of  Human  Resources  is  the  agency  designated  for 
the  administration  of  training  schools  for  committed  juvenile 
delinquents.  G.S.  134A-1;  see  also  45  N.C.A.G.  128.  The 
Department  is  to  accept  all  children  properly  committed  for 
delinquency  under  7A-286  and  to  assign  them  to  any  institution 
or  other  program  of  the  Department  or  Hcensed  by  the  Department. 
134A-18.  The  Department  also  shall  provide  programs  in  its 
institutions  and  other  youth  services  programs  that  will  "implement 
the  right  of  a  committed  child  to  appropriate  treatment  according 
to  his  needs."  G.S.  134A-20.  The  Department  is  also  to  involve  the 
parents  of  the  child  in  the  program  as  much  as  possible  and  even 
arrange  home  visits  for  the  child.  G.S.  134A-26.  In  sum,  the 
Department  is  given  the  administrative  authority  over  all  training 
schools  and  youth  services  programs  for  committed  delinquents. 

The  Department  is  also  given  the  authority  to  release  "any  child 
at  any  time  after  receiving  the  child  in  care  based  on  the 
Department's  evaluation  of  the  needs  of  the  child  and  the  best 
interests  of  the  State...."  G.S.  134A-30.  Prior  to  release,  the 
Department  must  "initiate  a  prerelease  planning  process  with  the 
parents  and  the  committing  court  ."  G.S.  134A-31.  "The 
Department  may  release  a  child  by  conditional  release  or  final 
discharge."  G.S.  134A-32.  The  Department  or  the  court  counselor 
can  make  a  motion  for  review  in  District  Court  if  the  child  violatesj 
the  terms  of  its  conditional  release.  G.S.   134A-33. 

The  Department  is  also  given  authority  and  responsibihty  for 
providing  juvenile  detention  services  on  a  regional  basis  and  forj 
encouraging  county-based  detention  services.  G.S.  134A-37J 
G.S.  134A-38,  G.S.  134A-39.  These  detention  services  are  required 
to  meet  the  State  standards  adopted  by  the  Social  Services 
Commission.  G.S.   134A-39;  45  N.C.A.G.  80.  | 

The  Commission  of  Youth  Services  is  the  policy-making  body  for 
the  training  schools,  institutional  programs,  and  other  youth 
programs.  G.S.134A-7;  45  N.C.A.G.  125.  The  Department  of  Human 
Resources  exercises  its  administrative  powers  under  Articles  3  and 
4  of  Chapter   134A  subject  to  the  rules,  regulations,  and  policies 
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of  the  Commission.  G.S.134A-7;  G.S.  134A-18;  G.S.  134A-20; 
G.S.  134A-30-33.  Also,  under  Article  5  of  Chapter  134A,  the  rules 
and  regulations  promulgated  by  the  Department  for  implementation 
of  the  statewide  standards  on  juvenile  detention  services  only 
become  "effective  when  approved  by"  the  Commission  of  Youth 
Services.  G.S.   134A-39;  45  N.C.A.G.  80. 

The  Technical  Advisory  Committee  on  Delinquency  Prevention  and 
Youth  Services  was  created  to  "advise  and  assist  the  Secretary  of 
H[uman  Resources  in  the  development  of  delinquency  prevention 
urograms  and  community-based  services  for  youth."  G.S.  143B-207. 
Fhis  committee  is  to  be  composed  of  persons  knowledgeable  about 
ielinquency  prevention  programs  and  youth  problems. 
j.S.  143B-208.  The  Committee  is  to  advise  and  assist  the  Secretary 
)f  the  Department  of  Human  Resources  in  the  performance  of  his 
iuties  to  provide  delinquency  prevention  services  and  for 
community -based  services  for  juveniles.  G.S.  143B-207; 
j.S.  7A289.14.  This  Committee  is  to  provide  the  Secretary  with 
;xpert  advice  about  dehnquency  prevention  and  youth  problems  so 
hat  he  can  better  fulfill  his  duties  and  responsibilities  under 
}.S.  7A-289.14. 

n  summary,  the  Division  of  Juvenile  Services  of  the  Administrative 
Office  of  the  Courts  has  responsibiHty  for  all  probation  and  aftercare 
ervices  at  the  State  level.  The  Department  of  Human  Resources 
as  responsibility  for  detention  services,  training  schools,  including 
rerelease,  conditional  release,  and  final  discharge,  and  other  youth 
srvices  programs  for  committed  juveniles.  The  Commission  of 
'outh  Services  has  the  authority  to  promulgate  general  pohcy  and 
Liles  and  regulations  to  guide  the  Department  in  the  exercise  of 
lese  duties.  It  is  noted  that  in  providing  delinquency  prevention 
rograms  and  community-based  youth  services,  the  Department  of 
[uman  Resources  is  assisted  by  the  Technical  Advisory  Committee 
n  Dehnquency  Prevention  and  Youth   Services. 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Associate  Attorney 
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30  September   1976 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Mental  Health;  Criminal  Law  and 
Procedure;  Involuntary  Commitment  oj 
Mentally  Retarded  Defendant  Incapable  ol 
Standing  Trial  i 

The  Honorable  Harvey  Lupton  ' 

Senior  Resident  Superior  Court  Judge 
21st  Judicial  District 

Does  G.S.   122-84      authorize      the 

commitment  to  a  treatment  facility  of  < 
defendant  who  is  incapable  of  participating 
in  his  own  defense  at  trial  due  to  menta 
retardation? 

Yes,  if  the  judge  finds  that,  due  to  hi; 
mental  retardation,  the  defendant  i^ 
dangerous  either  to  himself  or  othe; 
persons  and  that  his  confinement  for  care 
treatment  and  security  demand; 
commitment.  To  avoid  violation  of  th( 
individual's  constitutional  rights,  the  cour 
ordering  such  commitment  should  mak( 
specific  provision  for  reevaluation  anc 
rehearing  at  a  reasonable  interval  in  orde: 
to  determine  the  propriety  of  continuatioi 
of  the  commitment. 


As  pertinent  to  this  inquiry,  the  provisions  of  G.S.   122-84  are  a 
follows: 

§  122-84.  Persons  acquitted  of  certain  crimes  or 
incapable  of  being  tried,  on  account  of  mental  illness, 
committed  to  facility;  return  for  trial;  detention  for 
treatment .-Wh&n  a  person  accused  of  the  crime  of 
murder,  attempt  at  murder,  rape,  assault  with  intent 
to  commit  rape,  highway  robbery,  train  wrecking, 
arson,  or  other  crime,  shall  have  escaped  indictment 
or    shall   have  been   acquitted   upon   trial   upon   the 
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ground  of  mental  illness,  or  shall  be  found  by  the  court 
to  be  without  sufficient  mental  capacity  to  undertake 
his  defense  or  to  receive  sentence  after  conviction,  the 
court  before  which  such  proceedings  are  had  shall 
detain  such  person  in  custody  until  an  inquisition  shall 
be  had  in  regard  to  his  mental  condition.  The  judge 
shall,  at  the  session  of  court  at  which  such  person  is 
acquitted,  cause  notice  to  be  given  in  writing  to  such 
person  and  his  attorney,  and,  if  in  his  good  judgment 
it  be  necessary,  to  his  nearest  relative,  naming  the  day 
upon  which  he  shall  proceed  to  make  an  inquisition 
in  regard  to  the  mental  condition  of  such  person.  The 
judge  shall  cause  such  witness  to  be  summoned  and 
examined  as  he  may  deem  proper  or  as  the  person 
so  acquitted  or  his  counsel  may  desire.  At  such 
inquisition  the  judge  shall  cause  the  testimony  to  be 
taken  in  writing  and  be  preserved,  and  a  copy  of  which 
shall  be  sent  to  the  administrator  of  a  facihty 
designated  in  G.S.  122-83.  If  upon  such  inquisition 
the  judge  shall  find  that  the  mental  condition  or 
disease  of  such  person  is  such  as  to  render  him 
dangerous  either  to  himself  or  other  persons,  and  that 
his  confinement  for  care,  treatment,  and  security 
demands  it,  he  shall  commit  such  person  to  a  facihty 
designated  in  G.S.  122-83,  to  be  kept  in  custody 
therein  for  treatment  and  care  as  herein  provided.  Such 
person  shall  be  kept  therein,  unless  transferred  under 
the  previous  provisions  of  this  Chapter,  until  restored 
to  his  riglit  mind,  in  which  event  it  shall  be  the  duty 
of  the  authorities  having  the  care  of  such  person  to 
notify  the  sheriff  of  the  county  from  which  he  came, 
who  shall  order  that  he  appear  before  the  judge  of 
the  superior  court  of  the  district,  to  be  dealt  with 
according  to  law. 

ven  cursory  reading  of  this  extract  makes  it  apparent  that  this 
:  an  extremely  difficult  statute  to  interpret.  One  of  the  main  sources 
I'  difficulty  is  the  fact  that  the  statute  purports  to  jointly  provide 
:»r  two  different  types  of  individuals-those  who  are  not  mentally 
c  sponsible  for  their  crimes  and  those  who  are  not  mentally  capable 

'"   participating   in    their    own    defense.   Similarly,   the   situations 
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described,  though  discussed  contemporaneously,  involve  defendants 
who  have  been  acquitted  or  whose  trial  is  permanently  barrec 
because  of  their  lack  of  mental  responsibility  and  other  individuals 
who  are  suffering  from  an  incapacity  (possible  only  temporary)  tc 
participate  in  their  own  defense. 

G.S.  122-84.1,  taken  together  with  Article  56  of  Chapter  15A  anc 
Article  5 A  of  Chapter  122,  gives  explicit  ground  rules  for 
proceeding  involving  an  acquittal  on  the  basis  of  mental  illness.  So 
too,  Article  56  of  Chapter  15A  (together  with  Article  5A,  Chaptej 
1 22)  makes  specific  provision  for  a  situation  involving  a  defendan: 
who  lacks  mental  capacity  to  participate  in  his  own  defense  du^j 
to  mental  illness.  See  G.S.  122-36(d)  and  (e),  G.S.  122-58.1 
G.S.  122-58.2(2),  and  G.S.  122-58.8(a);  also  see  44  N.C.A.G.  5^1 
(1974)  and  43  N.C.A.G.  261  (1973).  However,  Article  5A,  Chapte 
122  furnishes  no  authorization  for  the  involuntary  civil  commitmen 
of  an  individual  who  is  mentally  retarded  as  distinguished  fron 
mentally  ill. 

Thus,  it  is  significant  that  G.S.  122-84  calls  for  a  finding  that  tb 
individual  is  "without  sufficient  mental  capacity'^  and  provides  foi 
action  by  a  judge  "who  shall  find  that  the  mental  condition  a 
disease  of  such  person  is  such  as  to  render  himself  dangerous  t 
himself  or  other  persons,  and  that  his  confinement  for  carej 
treatment,  and  security  demands"  commitment  to  a  facilit 
designated  in  G.S.  122-83.  (Emphasis  supplied)  This  languagj 
certainly  is  broad  enough  to  encompass  an  individual  whosj 
incapacity  stems  from  mental  retardation. 


It  is  noted  that  the  second  and  third  sentences  in  the  first  paragrap 
of  G.S.  122-84  contain  certain  specific  requirements  for  th 
inquisition  involved;  these  requirements,  however  are  levied  only  s 
the  situation  of  the  defendant  who  has  been  acquitted.  Nevertheles! 
though  not  specifically  prescribed  in  this  statute,  it  would  seem  ths 
these  same  safeguards,  as  a  minimum,  should  be  afforded  to  th 
defendant  who  is  the  subject  of  an  inquisition  conducted  under  th: 
same  statute  predicated  upon  his  incapacity  to  proceed  with  tria 

Further,  G.S.  122-84  provides  for  keeping  the  individual  in  thl 
designated  facility  "until  restored  to  his  right  mind."  The  folio  win 
comments  in  43  N.C.A.G.  261,  at  page  263,  are  reiterated: 


I 

IS 


I 
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"Of  great  importance  too,  the  provisions  for  retaining 
the  defendant  in  his  commitment  status  'until  restored 
to  his  right  mind'  may  well  fall  afoul  of  the  United 
States  Supreme  Court  edict  (issued  prior  to  the  1973 
Session  of  the  General  Assembly)  that: 

'...a  person  charged  by  a  State  with  a  criminal 
offense  who  is  committed  solely  on  account  of 
his  incapacity  to  proceed  to  trial  cannot  be  held 
more  than  the  reasonable  period  of  time 
necessary  to  determine  whether  there  is  a 
substantial  probability  that  he  will  attain  that 
capacity  in  the  foreseeable  future. 

If  it  is  determined  that  this  is  not  the  case,  then 
the  State  must  either  institute  the  customary 
civil  commitment  proceeding  that  would  be 
required  to  commit  indefinitely  any  other 
citizen,  or  release  the  defendant.  Furthermore, 
even  if  it  is  determined  that  the  defendant 
probably  soon  will  be  able  to  stand  trial,  his 
continued  commitment  must  be  justified  by 
progress  toward  that  goal.'  Jackson  v.  Indiana, 
406  U.S.  715,  738  (1972)." 

hus,  it  is  strongly  recommended  that  appropriate  provisions  for 
mely  reevaluation  and  rehearing  be  included  in  any  order  of 
Dmmitment  issued  pursuant  to  G.S.   122-84. 

[any  pertinent  older  decisions  utihze  the  general-though  possibly 
)mewhat  obsolete  or  at  least  insufficiently  descriptive-term 
insanity"  with  regard  to  a  defendant's  incapacity  to  stand  trial. 
Liperficially,  then,  perhaps  thses  decisions  would  seem  to  connote 
lat  only  mental  illness  is  involved  in  such  a  determination.  However, 
saHstically,  this  principle  should  apply  to  any  person  suffering  from 
mental  condition  and  "who,  in  consequence  thereof,  cannot  be 
ade  to  understand  the  nature  and  incidents  of  a  trial,  (and)  ouglit 
Dt  to  be  compelled  to  go  through,  what  must  be  to  him,  the 
nseless  forms  of  such  a  trial."  See  State  v.  Propst,  21 A  N.C.  62, 
),  quoting  with  approbation  from  State  v.  Harris,  53  N.C.  136. 
tius,   mental   retardation   of  sufficient   severity   would  appear  to 
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afford  the  basis  for  invocation  of  the  shield  of  incapacity  just  a 
fully  as  does  mental  illness.  As  to  the  edict  of  Jackson  v.  Indiand\ 
supra,  contrary  to  the  prior  pessimistic  approach  to  treatment  o 
the  mentally  retarded,  professionals  in  the  mental  retardation  are 
are  now  virtually  unanimous  in  the  opinion  that  appropriat 
habilitation  efforts  can  tremendously  improve  the  mental  capacit 
of  a  mentally  retarded  person. 

The  law  abhors  a  vacuum.  Further,  basic  rules  of  statutori 
construction  require  that  the  language  of  a  statute  must  be  give: 
the  meaning  which  will  carry  out  the  intent  of  the  General  Assembl 
and  that  a  statute  will  not  be  construed  so  as  to  raise  question! 
as  to  its  constitutionaUty  if  a  different  construction  which  will  avoii 
such  question  of  constitutionaUty  is  reasonable.  State  Mil\ 
Commission  v.  National  Food  Stores,  Inc.,  270  N.C.  323  (1967 
State  V.  Barber,  180  N.C.  711  (1920).  These  principles  have  bee! 
appHed  in  arriving  at  the  conclusion  contained  in  this  opinion. i 

Nothing  in  this  opinion  should  be  taken  as  abrogation  of  thi 
conclusions  contained  in  44  N.C.A.G.  55  and  43  N.C.A.G.  26, 
insofar  as  they  apply  to  mentally  ill  individuals. 


Rufus  L.  Edmisten,  Attorney  General 

Wilham  F.  O'Connell 

Special  Deputy  Attorney  General 


Iff 


4  October   1976 
Subject: 


Requested  by: 


Question: 


Mental      Health;      Criminal      Law      arj 
Procedure;   Authority   of  Court  to  Ordf 
Involuntary  Commitment  of  Defendant 
a  Treatment  Facihty  Und 

G.S.   1 5  A-1 004(a) 

Dr.   P.  Carreras 
Assistant  Director 
John  Umstead  Hospital 

If  a  defendant  in  a  criminal  trial  is  fou| 
mentally  incapable  of  participating  in  Ij 
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own  defense  due  to  mental  illness  and 
ordered  committed  to  a  State  treatment 
facility  under  the  provisions  of 
G.S.  1 5  A-1 004(a),  are  any  other 
proceedings  required? 

Conclusion:  Yes.    Proceedings     as     directed     by     the 

provisions  of  G.S.   15 A-1 003  are  required. 

"t  appears  that  a  patient  has  been  received  by  one  of  the  treatment 
iacihties  pursuant  to  an  order  of  the  Superior  Court  which  contains 
indings  that  he  has  been  found  incapable  of  participating  in  his 
)wn  defense  due  to  mental  Olness.  The  order  cites  G.S.  15 A-1 004(a) 
s  the  authority  for  the  commitment.  That  section  provides  as 
oUows: 

"(a)  When  a  defendant  is  found  to  be  incapable  of 
proceeding,  the  trial  court  must  make  appropriate 
orders  to  safeguard  the  defendant  and  to  insure  his 
return  for  trial  in  the  event  he  subsequently  becomes 
capable  of  proceeding." 

[he  basis  for  the  answer  to  the  question  posed  is  found  in  the 
inguage  of  G.S.   15 A-1 003: 

§  15  A-1 003.  Referral  of  incapable  defendant  for  civil 
commitment  proceedings .-{di)  If  a  defendant  is  found 
to  be  incapable  of  proceeding,  the  court  must  enter 
an  order  directing  the  initiation  of  proceedings  for 
involuntary  civil  commitment,  and  the  court's  order 
is  authority  for  a  magistrate  or  clerk  to  order  a 
law-enforcement  officer  to  take  the  defendant  into 
custody  for  examination  by  a  qualified  physician 
under  G.S.  122-58. 3(b),  or  for  processing  as  an 
emergency  case  under  G.S.   122-58.18. 

(b)  The  court  may  make  appropriate  orders  for  the 
temporary  detention  of  the  defendant  pending  that 
proceeding. 

(c)  Evidence   used   at   the   hearing  with  regard  to 
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capacity  to  proceed  is  admissible  in  the  involuntary 
civil  commitment  proceedings. 

Reading  of  all  of  Article  56  (which  contains  both  of  the  section; 
referred  to)  makes  it  clear  that  it  was  the  intent  of  the  Genera 
Assembly  that  involuntary  commitment  proceedings  as  prescribec 
in  Article  5 A,  Chapter  122  be  utilized  in  disposing  of  individuali 
of  this  type.  Subsection  (a)  of  G.S.  15A-1004  (like  the  othe: 
subsections  of  that  statute)  is  designed  to  permit  and/or  require  thfj 
trial  judge  to  take  appropriate  action  calculated  to  monitor  th<! 
location  and  status  of  the  defendant  and  to  secure  timely  report? 
on  him.  This  subsection  was  intended  to  be  utilized  in  conjunctior 
with  rather  than  as  a  substitute  for  the  procedures  mandated  bV 
G.S.   15A-1003. 

This  conclusion  is  compatible  with  the  holding  of  the  United  State 
Supreme  Court  in  Jackson  v.  Indiana,  406  U.S.  715  (1972).  Th 
following  language  contained  in  the  OFFICIAL  COMMENTARY  Xi 
Article  56  Chapter  15A,  as  set  forth  in  Volume  IC  of  the  General 
Statutes  of  North  Carolina,  seems  to  be  a  correct  description 
the  legislative  intent  behind  that  Article: 

"In  order  to  accompHsh  these  requirements,  this 
Article  provides  that  when  the  trial  court  determines 
that  the  defendant  does  not  have  capacity  to  proceed, 
it  will  direct  the  initiation  of  civil  commitment 
proceedings.  This  will  eliminate  the  possibihty  that  a 
defendant  suffers  extended  commitment  simply 
because  he  has  been  accused  of  a  crime.  Thus  the 
defendant  who  is  not  dangerous,  but  who  lacks 
capacity  for  trial,  can  be  released.  That  result  is 
required  by  the  Jackson  case.  What  the  criminal  court 
can  do  is  to  enter  appropriate  orders  to  provide  for 
the  return  of  the  defendant  for  trial,  as  it  can  do  for 
any  other  defendant.  Ample  authority  for  such  orders 
is  provided  here." 

As  a  cautionary  note,  the  trial  judge  is  fully  authorized  b 
G.S.  15A-1004  to  direct  various  actions  such  as  the  return  of  th 
defendant  to  the  Superior  Court  upon  his  regaining  his  capacity 
the  rendering  of  semi-annual   reports   to  the  court  regarding  th 
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defendant's  progress,  directing  dismissal  of  charges  in  the  absence 
of  the  defendant  regaining  his  capacity  within  a  certain  period  of 
itime,  etc.  Any  such  directive  should  be  complied  with  and  the  trial 
court  should  be  immediately  informed  of  any  pertinent 
developments  regarding  the  individual. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


\  October   1976 
subject: 


Requested  by: 


)uestions: 


inclusions: 


Mental  Health;  Area  Mental  Health 
Programs;  Single  County  Program  Operated 
By  the  Board  of  County  Commissioners 
not  a  Public  Authority 

Mr.   R.  J.  Bickel 

Assistant  Director  for  Administration 

Division  of  Mental  Health  Services 

(1)  Where  the  Board  of  County 
Commissioners  of  a  county  with  a 
population  of  275,000  or  more  elects  to 
serve  as  the  Area  Mental  Health  Board  for 
a  single  county  program,  do  the  individual 
county  commissioners  make  up  the  Area 
Mental  Health  Board  or  does  the  Board  of 
County  Commissioners  act  as  the  Area 
Mental  Health  Board? 

(2)  In  this  type  of  situation,  does  the 
Area  Mental  Health  Program  function  as  a 
Department  of  County  Government  so  as 
not  to  be  considered  as  a  "public 
authority"  under  the  provisions  of 
G.S.   159-7? 

(1)  The  Board  of  County  Commissioners 
acts  as  the  Mental  Health  Board. 
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(2)      The    Area    Mental    Health    Program 
functions    as    a    Department    of    County 
Government    rather    than    as    a    "public  1 1 
authority"       within      the      purview      of 
G.S.   159-7. 

With  regard  to   the   operation   of  Area   Mental   Health  Programs,  jp 
G.S.   122-3 5. 20(b)    furnishes  the   following  options  to   qualifying 
counties: 

"In  areas  consisting  of  only  one  county  with  a 
population  of  275,000  or  more,  the  board  of  county 
commissioners  may  serve  as  the  area  mental  health 
board,  or  they  shall  appoint  all  members  of  the  area 
mental  health  board." 

When  exercising  the  first  authorized  option,  the  statute  clearly 
contemplates  that  the  board  of  county  commissioners  will  assume 
the  responsibilities  otherwise  falling  on  an  area  mental  health  board, 
rather  than  that  the  board  of  county  commissioners  will  create  a: 
new  entity  by  appointing  its  individual  members  to  an  area  mental 
health  board.  No  other  conclusion  is  possible  from  the  expressed 
language  of  the  statute. 

This  Office  has  previously  taken  the  position  that  an  area  mental: 
health  board  operating  a  single  county  program  is  a  public  authority'  fe 
for  the  purpose  of  implementing  G.S.  159-7.  See  44  N.C.A.G.  185 
(1974).  However,  the  rationale  involved  there  is  not  apropos  where 
the  board  of  county  commissioners  elects  to  operate  the  program 
rather  than  appointing  another  board  for  that  purpose.  Since,  in 
the  situation  described,  the  area  mental  health  program  merely, 
becomes  another  function  of  the  county  government  it  does  notlft 
on  its  own,  fall  within  the  purview  of  G.S.   159-7. 

Rufus  L.  Edmisten,  Attorney  General 

Wilham  F.  O'Connell 

Special  Deputy  Attorney  General 


6  October  1976 


jSubject: 


Requested  by: 


Question: 


Motor  Vehicle  Warranties  and  Service 
Agreements;  Insurance;  Motor  Vehicle 
Dealers,  G.S.  58-3.1 

J.  G.  Wilson,  Director 
License  and  Theft  Section 
Motor  Vehicles  Division 

Is  a  certain  "vehicle  service  contract" 
administered  by  Gamut  Investments,  Inc. 
of  Kansas  City,  Missouri,  whereunder  the 
seUer  of  a  motor  vehicle  agrees  to 
indemnify  the  purchaser  for  mechanical 
breakdown  attributable  to  defects  in  the 
manufacturing  process,  a  contract  of 
insurance  pursuant  to  the  provisions  of 
G.S.  58-3.1  and  subject  to  the  Insurance 
Law  (Chapter  58  of  the  General  Statutes) 
when  (1)  the  "vehicle  service  contract"  is 
sold  for  a  separate  charge  and  (2)  said 
contract  is  sold  in  connection  with  the  sale 
of  the  motor  vehicle  covered? 

The  "vehicle  service  contract"  under  the 
aforementioned  circumstances  is  a 
"contract  of  insurance"  pursuant  to  the 
provisions  of  G.S.  58-3.1  and  is  subject  to 
the  provisions  of  the  Insurance  Law. 


n  September  17,  1976,  the  Attorney  General  was  requested  to 
jcamine  a  certain  "vehicle  service  contract"  administered  by  Gamut 
[vestments,   Inc.  of  3145  Broadway,  Kansas  City,  Missouri,  and 

Inder  an  opinion  as  to  whether  the  same  was  a  contract  of  insurance 
irsuant  to  the  provisions  of  G.S.  58-3.1.  The  Attorney  General 
I  advised  that  this  contract  is  to  be  offered  to  prospective  purchasers 
f  new  or  used  cars  in  connection  with  the  sale  thereof  by  motor 
Slide  dealers,  but  carries  a  separate  charge. 

|ie  contract  in  question  provides  in  pertinent  part  as  follows: 
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on  elusion: 


"Mechanical  Breakdown  Coverage:  The  Contractor 
agrees  to  repair,  replace,  or  reimburse  you  for 
reasonable  costs  to  repair  or  replace,  any  of  the 
components  Hsted  if  required  due  to  a  mechanical 
breakdown.  Mechanical  breakdown  is  defined  as  a 
failure  of  a  defective  part,  or  faulty  workmanship  as 
supplied  by  the  manufacturer,  but  does  not  include 
gradual  reduction  in  operating  performance  due  to 
normal  wear  and  tear.  The  term  of  this  Contract  shall 
be  from  date  of  sale  for  the  period  of  time  or  mileage 
indicated  above,  whichever  shall  first  occur,  except: 
Only  rental  car  and  towing  coverage  are  effective  until 
the  expiration  of  any  manufacturer's  warranty.  All 
claims  under  this  coverage  are  subject  to  a  $25. 
deductible  for  each  repair,  for  each  component.  (This 
deductible  shall  not  apply  to  rental  car  and  towing 
coverage). 

Rental  Car  Coverage:  The  Contractor  agrees,  in  the 
event  of  a  mechanical  breakdown  of  a  covered 
component,  to  furnish  or  reimburse  you  for  substitute 
transportation.  Such  expense  shall  be  hmited  to  $10. 
per  calendar  day,  and  $50.  per  occurrence.  In 
computing  the  amount  due  under  this  rental  car 
coverage,  only  actual  working  time  on  the  vehicle  is 
covered,  and  specifically  excludes  down  time  waiting 
on  parts,  or  other  delays  beyond  control  of  the  issuing 
or  repairing  dealer." 

Towing  Coverage:  The  Contractor  agrees,  in  the  event 
of  a  mechanical  breakdown  of  a  covered  Component 
to  reimburse  you  for  reasonable  towing  charges,  not 
to  exceed  $20.  per  occurrence. 

The  hability  of  the  Contractor  shall  in  no  event  exceed 
the  actual  cash  value  of  the  vehicle  at  the  time  of 
a  mechanical  breakdown.  The  total  of  all  benefits  paid 
or  payable  during  the  term  of  this  Service  Contract 
shall  not  exceed  your  cost  of  the  vehicle.  Replacement 
of  any  parts  may  be  made  with  like  kind  and  quality. 
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This  Service  Contract  provides  only  the  benefits 
specified  and  does  not  cover,  including  but  not  hmited 
to:  abuse,  damage  by  accident,  negligence,  normal 
maintenance  (adjustments,  alignments,  tune-ups,  etc.), 
repairs  not  authorized  by  the  Contractor,  or  if  there 
has  been  any  tampering  or  alteration  to  the  odometer, 
or  if  the  vehicle  has  been  used  for  competitive  driving 
or  racing,  or  has  been  used  for  commercial  purposes; 
nor  for  consequential  loss  of  any  kind. 

In  order  to  keep  this  Service  Contract  in  full  force 
during  its  term,  you  must  have  the  vehicle  serviced 
as  recommended  by  the  manufacturer  or,  if  a  used 
vehicle,  as  provided  on  reverse  side.  If  the  required 
servicing  is  not  done  by  the  Contractor,  receipts 
showing  dates  and  services  performed  must  be  retained 
by  you,  and  furnished  to  the  Contractor  in  the  event 
of  a  claim.  The  required  servicing  has  a  tolerance  of 
ten  (10)  days  or  five  hundred  (500)  miles. 

Covered  Components 

(1)  Engine:  All  internally  lubricated  parts, 
including:  Pistons,  Piston  Rings  and  Pins, 
Crankshaft  and  Main  Bearings,  Connecting  Rods 
and  Rod  Bearings,  Camshaft  and  Bearings, 
Timing  Chain,  Gears  and/or  Belt,  Rocker  Arms, 
Valves,  Valve  Springs,  Guides  and  Seats,  Valve 
Push  Rods  and  Lifters,  Oil  Pump,  Water  Pump, 
Engine  Head(s),  Engine  Block  and  Cylinder 
Barrels  if  damaged  as  result  of  mechanical  failure 
of  above  parts,  Rotors,  Rotor  Seals,  Rotor 
Chamber,  Main  Shaft,  Bearings  and  all  other 
internally  lubricated  parts  of  rotary  engine 
damaged  by  failure  of  an  internally  lubricated 
part,  Diesel  Injector  Pump 

(2)  Automatic  or  Standard  Transmission;  All 
internally  lubricated  parts  contained  within  the 
transmission  case  and/or  torque  converter  case, 
Transmission  Case  and  Torque    Converter  Case 
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if  damaged  by  failure  of  an  internally  lubricated 
part 

(3)  Drive  Axle  Assembly:  All  internally 
lubricated  parts  contained  within  the  drive  axle 
housing,  Drive  Axle  Housing  if  damaged  by 
failure  of  any  internally  lubricated  parts 

(4)  Front  Suspension:  Upper  and  Lower 
Control  Arms,  Control  Arm,  Shafts  and  Bearings 
or  Bushings,  Upper  and  Lower  Ball  Joints,  King 
Pins  and  Bushings,  Spindle  and  Spindle  Support 

(5)  Steering:  All  internally  lubricated 
parts  contained  within  steering  box. 
Steering  Box  if  damaged  by  the  failure  of  any 
internally  lubricated  part.  Power  Steering  Pump, 
Power  Cylinder  Assembly 

(6)  Air-Conditioning:  Condensor,  Compressor, 
Evaporator" 

G.S.  58-3.1   provides  as  follows: 

"Motor  vehicle  warranties. -Any  motor  vehicle 
warranty  issued  by  a  person  as  defined  in  this  Article, 
other  than  a  warranty  made  solely  by  the 
manufacturer  or  seller  without  charge  or  an  extended 
warranty  offered  as  an  option  by  a  manufacturer  for 
charge,  guaranteeing  indemnity  for  defective  parts, 
mechanical  breakdown  and  labor  shall  be  a  contract 
of  insurance,  provided  that  a  product  guaranty  or 
warranty  which  accompanies  the  sale  of  a  product  used 
in  the  maintenance  or  operation  of  a  motor  vehicle 
shall  not  be  a  contract  of  insurance  under  this 
Chapter."  ^      ( 

G.S.  58-36  provides  as  follows: 

"Corporation  or  association  maintaining  office  in  State 
required      to      qualify      and      secure      license  .--Any 
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corporation  or  voluntary  association,  other  than  an 
association  of  companies,  the  members  of  which  are 
licensed  in  this  State,  issuing  contracts  of  insurance 
and  maintaining  a  principal,  branch,  or  other  office 
within  this  State,  whether  sohciting  business  in  this 
State  or  in  foreign  states,  shall  quahfy  under  the 
insurance  laws  of  this  State  applicable  to  the  type  of 
insurance  written  by  such  corporation  or  association 
and  secure  license  from  the  Commissioner  of  Insurance 
as  provided  under  this  chapter  on  insurance,  as 
amended,  and  the  officers  and  agents  of  any  such 
corporation  or  association  maintaining  offices  within 
this  State  and  failing  to  qualify  and  secure  license  as 
herein  provided  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be 
fined  or  imprisoned,  or  both,  at  the  discretion  of  the 
court." 

In  defining  the  nature  of  an  express  warranty  before  the  enactment 
of  the  Uniform  Commercial  Code  in  1965  (Chapter  25  of  the 
General  Statutes),  Justice  Bobbitt  in  Insurance  Co.  v.  Chevrolet  Co., 
253  N.C.  243,   116  S.E.  2d  780  (1960)  said: 

"Our  decisions  are  in  accord  with  the  provisions  of 
the  Uniform  Sales  Act  that  any  affirmation  of  fact 
or  any  promise  by  the  seller  relating  to  the  goods  is 
an  express  warranty  if  the  natural  tendency  of  such 
affirmation  or  promise  is  to  induce  the  buyer  to 
purchase  the  goods  and  if  the  buyer  purchases  the 
goods  relying  thereon." 

\nd  in  Wyatt  v.  Equipment  Co.,   253  N.C.  355,  117  S.E.  2d  21 
1960)  it  was  said: 

"A  warranty,  express  or  imphed,  is  contractual  in 
nature.  Whether  considered  collateral  thereto  or  an 
integral  part  thereof  a  warranty  is  an  element  of  a 
contract  of  sale,"  11  C  J  S,  "Sales",  Sec.  302;  A6  Am 
Jur,  Sales,  Sec.  299. 

"The  obhgation  arising  under  a  warranty  is  that  of 
an  undertaking  or  promise  that  the  goods  shall  be  as 
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represented  or  more  specifically  a  contract  of 
indemnity  against  loss  by  reason  of  defect  therein,  77 
C  J  S,  "Sales",  Sec.  302(d)." 

The  applicable  portions  of  the  Uniform  Commercial  Code  adopted 
in  this  State  provide  as  follows: 

"G.S.  25-2-313.  Express  warranties  by  affirmation, 
promise,  description,  sampl^-(l)  Express  warranties  by 
the  seller  are  created  as  follows: 

(a)  Any  affirmation  of  fact  or  promise  made 
by  the  seller  to  the  buyer  which  relates  to  the 
goods  and  becomes  part  of  the  basis  of  the 
bargain  creates  an  express  warranty  that  the 
goods  shall  conform  to  the  affirmation  or 
promise. 

(b)  Any  description  of  the  goods  which  is 
made  part  of  the  basis  of  the  bargain  creates 
an  express  warranty  that  the  goods  shall 
conform  to  the  description. 

(c)  Any  sample  or  model  which  is  made  part 
of  the  basis  of  the  bargain  creates  an  express 
warranty  that  the  whole  of  the  goods  shall 
conform  to  the  sample  or  model. 

(2)  It  is  not  necessary  to  the  creation  of  an  express 
warranty  that  the  seller  use  formal  words  such  as 
"warrant"  or  "guarantee"  or  that  he  have  a  specific 
intention  to  make  a  warranty,  but  an  affirmation 
merely  of  the  value  of  the  goods  or  a  statement 
purporting  to  be  merely  the  seller's  opinion  or 
commendation  of  the  goods  does  not  create  a 
warranty." 

In  our  opinion  the  dealer's  promise  in  this  instance  is  that  if  specifie( 
defects  occur,  the  dealer  will  correct  them  so  that  the  goods  wil 
conform  to  the  specifications  of  the  contract.  G.S.  25-2-313(1)  (a)| 
See  Herbman  v.  Eastman  Kodak  Company,  342  A  2d,  181.  Tb 
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fact   that   formal   words   such  as    "warrant"    and    "guarantee"  are 
omitted  is  immaterial.  G.S.  25-2-313(2). 

1  It  follows,  therefore,  that  the  contract  examined  is  either  a  "motor 
!i  vehicle  warranty"  or  an  "extended  motor  vehicle  warranty"  within 
the  meaning  of  G.S.  58-3.1;  that  the  same  being  offered  for  a 
separate  charge  by  one  not  a  manufacturer  has  been  declared  by 
the  General  Assembly  to  be  a  "contract  of  insurance"  and  is  thus 
subject  to  the  apphcable  provisions  of  Chapter  58  of  the  General 
Statutes. 

Rufus  L.  Edmisten,  Attorney  General 
Isham  B.  Hudson,  Jr. 
Assistant  Attorney  General 


11   October  1976 
Subject : 


Requested  by: 


Question: 


Conclusion : 


State  Departments,  Institutions  and 
Agencies;  Teachers'  and  State  Employees' 
Retirement  System;  Employer 

Contribution  Rate  for  Retirement  System; 
Appropriations 

Representative  Claude  DeBruhl,  Member 
North  Carolina  House  of  Representatives 
General  Assembly  of  North  Carolina 

Does  the  Board  of  Trustees  of  the 
Teachers'  and  State  Employees'  Retirement 
System  have  the  power  to  set  an  employer 
contribution  rate  for  the  Retirement 
System  in  excess  of  the  rate  used  by  the 
General  Assembly  in  making  appropriations 
in  the  Current  Operations  Budget  Act? 

The  Board  of  Trustees  of  the  Teachers'  and 
State  Employees'  Retirement  System  has 
the  power  to  set  an  employer  contribution 
rate  for  the  Retirement  System  pursuant 
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to  G.S.  135-6(n)  without  regard  to  the  rate 
used  by  the  General  Assembly  in 
determining  the  amount  appropriated  in 
the  Current  Operations  Budget  Act. 

The  North  Carolina  General  Assembly  appropriated  funds  to  be  used 
by  State  departments,  institutions  and  agencies  in  its  Budget  Act 
of  1976,  for  such  purposes  as  salaries,  employer  contributions  due 
the  Retirement  System,  and  other  expenses  connected  with  the 
operation  of  the  departments.  The  Budget  Act  appropriates  a  lump 
sum  to  each  department  for  "current  operations."  The  amounts 
expected  to  be  used  for  employer  contributions  to  the  Retirement 
System  are  not  specified,  but  are  merely  part  of  the  "current 
operations-general  fund"  allocation.  The  only  provisions  which  speak 
specifically  to  the  Retirement  System  are  a  "Reserve  for  Retirement, 
Social  Security,  HospitaUzation  Insurance  &  Unemployment 
Compensation  of  Teachers  and  State  Employees" of  $3,176,446.00, 
an  "Employers  Retirement  Contribution  for  Central  Offices  & 
Division  of  Highways"  within  the  Department  of  Transportation  of 
$9,994,282.00,  and  a  "Reserve  for  Increased  Retirement  Benefits," 
also  within  the  Department  of  Transportation  of  $220,000.00.  With 
the  possible  exception  of  the  "Employer's  Retirement  Contribution 
for  Central  Offices  &  Division  of  Highways"  appropriation  in  the 
Department  of  Transportation,  funds  available  to  the  departments 
and  agencies  for  payment  of  employer  contributions  are  not 
specifically  earmarked  as  such,  but  are  part  of  their  current 
operations  appropriation.  The  two  reserves  for  retirement  purposes, 
do  not  speak  to  the  amount  of  employer  contributions  to  be  paid, 
but  merely  provide  an  added  resource  if  other  funds  are  insufficient 
Information  has  been  presented  that  the  General  Assembly  relied 
upon  a  figure  of  9.12%  in  determining  how  much  money  shouldj 
go  into  the  General  Fund  for  purposes  of  employer  contribution! 
payments  by  the  various  departments  and  agencies  of  the  State 
However,  there  is  nothing  in  this  appropriations  act  which  indicates 
the  dollar  amount  of  money  allocated  for  that  particular  purpose 
to  any  individual  department  or  agency,  with  the  one  exception 
mentioned,  and  nothing  to  indicate  the  percentage  figure  employed 
by  the  General  Assembly  in  determining  either  the  total  amount! 
of  the  general  fund  or  the  part  of  the  general  fund  which  shouldj 
be  used  for  employer  contributions. 
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The  Board  of  Trustees  of  the  Teachers'  and  State  Employees 
Retirement  System  has  increased  the  rate  of  employer  contributions 
for  retirement  purposes  to  9.22%.  The  question  has  been  raised 
whether  the  Board  of  Trustees  may  raise  the  rate  to  9.22%  when 
the  General  Assembly  relied  upon  a  rate  of  9.12%  and  rejected  a 
rate  of  9.22%  in  making  estimates  for  the  amount  to  go  into  the 
general  fund  for  current  operations  of  the  departments.  North 
Carolina  General  Statutes  §135-6(n)  authorizes  the  Board  of 
Trustees  of  the  Retirement  System  to  "(c)ertify  the  rates  of 
contributions  payable  by  the  State  of  North  Carolina  on  account 
of  new  entrants  at  various  ages. "  The  Board  must  take  into  account 
the  result  of  an  actuarial  investigation  into  the  mortality,  service 
and  compensation  experience  of  members  and  beneficiaries  of  the 
Retirement  System,  and  an  evaluation  of  the  assets  and  liabilities 
of  the  funds  of  the  System  made  by  the  actuary.  Such  actuarial 
investigations  are  required  by  G.S.  135-6(n)  to  be  conducted  at  least 
once  each  five  (5)  years.  Additionally,  G.S.  135-8(d)  provides  that 
employers  shall  pay  into  the  Retirement  System  a  percentage  of 
each  employee's  wages  known  as  the  "normal  contribution  rate" 
and  the  "accrued  habihty  contribution"  rate,  based  on  the  required 
actuarial  valuations.  Further  evidence  of  the  authority  of  the  Board 
of  Trustees  comes  from  G.S.  135-8(f),  which  requires  the  Board 
to  certify  bienially  to  the  Department  of  Administration  a  statement 
_of  the  total  amount  necessary  for  the  pension  accumulation  and 
expense  funds.  The  statute  provided  a  rate  to  be  followed  until  the 
first  valuation  could  be  made  and  the  rates  then  computed  on  the 
basis  of  the  actuarial  valuation.  The  statute  appears  clearly  to  give 
the  Board  of  Trustees  the  authority,  in  reliance  upon  the  results 
of  the  required  actuarial  investigations,  to  establish  the  rate  of 
employer  contributions  to  the  Retirement  System.  The  question  is 
then  whether  the  appropriations  act  hmits  or  negates  this  authority. 

"Under  provisions  contained  in  the  constitutions  of 
many  states  no  money  may  be  paid  or  drawn  from 
the  state  treasury  or  warrant  drawn  therefor  except 
in  pursuance  of  specific  appropriations  made  by  law. 
'"■  The    object    of  such   a   provision   is   to   prevent   the 

i*"^  expenditure  of  the  people's  funds  without  their  own 

consent,  expressed  either  by  themselves  in  the  state 
constitution  or  by  their  representatives  in  legislative 
acts.   Under  such  a  provision   the   existence   of  the 
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required  appropriation  is  a  condition  to  enforcement 
of  claims  against  and  of  obligations  of,  the  state,  but 
it  has  been  held  that  the  payment  of  a  necessary 
governmental  expense  incurred  under  express 
legislative  authority  may  be  compelled,  even  though 
the  appropriation  therefor  has  been  exhausted."  81 
CJS,  States,   §160. 

North  Carolina  does  have  a  constitutional  provision  requiring 
appropriations  in  order  for  money  validly  to  be  expended  by  the 
State.  Article  V,  §7(1),  of  the  North  Carolina  Constitution,  provides 
that: 

"No  money  shall  be  drawn  from  the  State  treasury 
but  in  consequence  of  appropriations  made  by  law, 
and  an  accurate  account  of  the  receipts  and 
expenditures  of  the  State  funds  shall  be  published 
^  annually." 

This  requirement  has  been  recognized  in  numerous  cases  in  the  \ 
courts  of  this  State.  "Moneys  paid  into  the  hands  of  the  State 
Treasurer  by  virtue  of  a  State  law  become  public  funds  for  which 
the  Treasurer  is  responsible,  and  may  be  disbursed  only  in 
accordance  with  legislative  authority."  State  v.  Davis,  270  N.C.  1,| 
13,  153  S.E.  2d  749  (1967);  Gardner  v.  Board  of  Trustees  of  North 
Carolina  Local  Governmental  Employees'  Retirement  System,  226 
N.C.  465,  468,  38  S.E.  2d  314  (1946). 

Clearly,   there   must   be   an   appropriation  in   order   for  the  State 
departments,    institutions    and    agencies    to    pay    the    employer 
contribution  rate  to  the  Retirement  System.  "The  proceeds  of  State 
tax  levies  appropriated  by  the  General  Assembly  for  one  purpose 
may  not  lawfully  be  disbursed  by  State  Officers  for  a  different  | 
purpose  and  citizens  and  taxpayers  of  the  State  may  sue  to  restrain! 
such  illegal  diversion  of  public  funds."  Lewis  v.  White,  287  N.C. 
625,  216  S.E.  2d  134  (1975).  The  agencies  and  departments  of  thej 
State  government  may  not  lawfully  pay  or  have  paid  to  the  Teachers 
and    State    Employees'    Retirement    System    monies    which    were 
appropriated  for  a  purpose  other  than  for  payment  of  the  employer 
contribution  rate. 
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As  established  before,  the  lump  sum  appropriations  to  the  general 
fund  for  current  operations  of  the  departments  do  not  specify  a 
particular  amount  or  a  particular  rate  of  payments  to  the  Retirement 
System  by  the  departments  and  agencies  as  payments  of  the 
employer  contributions  rate  for  their  employees.  "It  has  been  held 
that  a  constitutional  provision  that  no  money  be  withdrawn  from 
the  treasury  except  in  pursuance  of  appropriations  made  by  law 
does  not  require  that  appropriations  be  detailed,  definite,  or  specific, 
and  does  not  forbid  a  lump  sum  appropriation  for  a  number  of 
related  purposes."   81   CJS,  States,   §  164(c). 

"Unless  required  by  the  Constitution,  an  appropriation  need  not 
be  itemized,  and  the  appropriation  of  a  lump  sum  to  a  State 
department  or  institution  to  be  allocated  by  it  for  the  stated  purpose 
is  vahd."  81  CJS,  States,  §  164(d).  The  General  Assembly  lawfully 
appropriated  a  lump  sum  to  the  various  State  departments  and 
agencies  for  purposes  of  current  operations  of  those  departments 
and  agencies.  The  appropriation  was  valid  without  a  separate 
statement  of  the  amount  and  purpose  of  each  item  which  might 
be  included  within  the  funds  allotted  for  current  operations. 

Of  course.  State  departments,  institutions,  and  agencies  in  North 
Carohna  are  restricted  in  the  manner  in  which  they  spend  monies 
appropriated  to  them  not  only  by  the  Appropriations  Act,  but  also 
by  the  provisions  of  the  Executive  Budget  Act,  Article  1  of  Chapter 
143  of  the  North  CaroHna  General  Statutes.  The  Director  of  the 
Budget  must  submit  to  the  General  Assembly  a  complete  and 
itemized  plan  of  all  proposed  expenditures  for  each  State 
department,  institution,  or  agency  or  any  other  person  or 
organization  using  State  funds.  N.C.G.S.  §143-11.  The  Director  of 
the  Budget,  with  the  advice  of  the  Advisory  Budget  Commission, 
then  prepares  and  submits  the  "Budget  Appropriation  Bill"  and 
"Budget  Revenue  Bill"  to  the  General  Assembly.  N.C.G.S.  §143-12. 
The  General  Assembly  then  reduces,  increases,  and  strikes  out 
appropriations  in  the  "Budget  Appropriation  Bill."  N.C.G.S. 
§143-15. 

Once  the  "Budget  Appropriation  Bill"  is  passed,  each  State 
department,  institution,  and  agency  may  spend  money  only  in 
accordance  with  the  appropriation  and  the  rules,  requirements,  and 
regulations  made  pursuant  to  the  Executive  Budget  Act.  N.C.G.S. 
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§  143-16.  Each  State  department,  institution,  or  agency  must  submit 
to  the  Director  of  the  Budget  requests  for  payment  of  appropriations 
made  to  them  in  the  form  of  a  budget  which  follows  the 
recommendations  of  the  Director  of  the  Budget  and  the  Advisory 
Budget  Commission,  and  any  amendments  by  the  General  Assembly. 
N.C.G.S.  §143-33.  Anyone  who  violates  the  provisions  of  the  Act 
or  refuses  to  perform  rules  or  requirements  of  the  Director  of  the 
Budget  made  under  the  authority  of  the  Executive  Budget  Act  is 
subject  to  a  $250  penalty  and  also  is  guilty  of  a  misdemeanor. 
N.C.G.S.  §143-33.  Consequently,  State  departments,  institutions 
and  agencies  may  not  ordinarily  spend  money  in  excess  of  the 
amount  itemized  for  a  particular  purpose  in  the  budget  report. 
However,  North  CaroUna  General  Statutes  §143-23  should  make  it 
possible  for  them  to  comply  with  the  requirements  of  the  Executive 
Budget  Act  and  also  to  make  the  increased  payments  to  the 
Retirement  System  in  accordance  with  the  employer  contribution 
rate  set  by  the  Board  of  Trustees  of  the  Teachers'  and  State 
Employees'   Retirement  System. 

"143-23.  All  maintenance  funds  for  itemized 
purposes;  transfers  between  objects  and  items.  -All 
appropriations  now  or  hereafter  made  for  the 
maintenance  of  the  various  departments,  institutions 
and  other  spending  agencies  of  the  State,  are  for  the 
purposes  and/or  objects  enumerated  in  the  itemized 
requirements  of  such  departments,  institutions  and 
other  spending  agencies  submitted  to  the  General 
Assembly  by  the  Director  of  the  Budget  and  the 
Advisory  Budget  Commission,  and/or  as  amended  by 
the  General  Assembly.  Transfers  or  changes  as  between 
objects  and  items  in  the  budget  of  any  department, 
institution  or  other  spending  agency,  may  be  made  at 
the  request  in  writing  of  the  head  of  such  department, 
institution  or  other  spending  agency  by  the  Director 
of  the  Budget."   N.C.G.S.   §143-23. 

By  allowing  transfer  or  changes  as  between  particular  objects  and 
items  in  the  Budget  of  any  department,  institution  or  agency, 
N.C.G.S.  §143-23  would  allow  the  departments,  institutions,  and 
agencies  to  take  advantage  of  other  maintenance  funds,  or  current 
operations  items,  to  pay  the  increased  employer  contribution  rate. 
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opinion  of  Attorney  General  to  Mr.  Thomas  J.  White,  Chairman, 
Advisory  Budget  Commission,  40  N.C.A.G.  286  (1970).  See  also 
Styers  v.  Phillips,  111  N.C.  460,  178  S.E.  2d  583  (1971).  The  State 
departments,  institutions,  and  agencies  could  face  a  real  dilemma 
in  complying  with  the  requirements  for  payment  of  the  employer 
contribution  rate  if  there  were  not  sufficient  funds  available  in  other 
items  listed  under  maintenance  or  current  operations  of  their  budgets 
and  the  Appropriations  Act  available  for  transfer  for  payment  of 
the  employer  contribution  rate. 

In  Styers  v.  Phillips,  supra,  the  Supreme  Court  of  North  Carolina 
decided  that  the  State  Board  of  Education  had  authority  to  allocate 
funds  from  an  appropriation  for  the  Nine  Months  School  Fund  to 
city  and  county  boards  of  education  for  the  purpose  of  transporting 
urban  pupils  to  and  from  schools  located  within  the  corporate  hmits 
of  the  cities  and  towns  in  which  they  lived.  A  federal  court  had 
held  unconstitutional  a  North  Carolina  statute  denying 
transportation  to  urban  pupils  residing  in  areas  which  were  within 
the  boundaries  of  municipalities  on  February  6,  1957,  but  providing 
transportation  for  pupils  in  areas  annexed  by  municipalities  after 
that  date.  Clearly,  the  appropriations  for  county  and  city 
transportation  of  pupils  for  that  school  year  did  not  contemplate 
providing  transportation  to  all  pupils  within  municipalities  living  a 
certain  distance  from  the  schools  without  regard  to  when  those  areas 
had  been  annexed.  The  Court  noted  that  the  only  statutory 
restriction  upon  the  funds  which  were  subsequently  allocated  for 
transportation  of  such  pupils  was  that  they  be  used  for 
transportation  purposes,  and  that  neither  the  Appropriations  Act 
nor  the  Budget  Advice  earmarked  transportation  funds  for 
transportation  of  children  according  to  where  they  lived  or  the  time 
at  which  the  municipahty  annexed  the  areas  in  which  they  lived. 
The  court  determined  that  funds  appropriated  for  transportation  of 
pupils  could  be  used  to  transport  pupils  within  the  municipalities 
who  had  not  been  considered  eligible  for  transportation  by  the  local 
boards  before  the  federal  court  ruUng.  It  rejected  the  argument  that 
the  legislature's  failure  to  appropriate  sufficient  money  to  transport 
all  the  pupils  involved  manifested  an  intention  that  no  tax  funds 
should  be  spent  for  intra-city  transportation.  It  also  rejected  the 
argument  that  legislative  intent  could  be  shown  through  statements 
of  specific  legislators  or  the  introduction  of  a  bill  and  failure  to 
pass    which    would    have    achieved    a   result    similar    to    the    one 
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accomplished  by  administrative  action  after  the  federal  court  ruling. 
Thus,  the  Supreme  Court  of  NorthCarolina  ruled  that  funds  could 
be  spent  in  excess  of  the  amount  contemplated  by  the  General 
Assembly  and  perhaps  in  a  somewhat  different  way  from  that 
contemplated  by  the  General  Assembly  when  the  manner  in  which 
the  funds  were  spent  fell  within  the  language  and  general  purpose 
of  the  appropriations.  The  court  rejected  extrinsic  evidence  of  a 
legislative  intent  that  the  appropriation  not  be  utihzed  for  intra-city 
transportation.  The  language  of  the  statutes  controlled. 

We  have  here  a  situation  comparable  to  that  presented  in  Styers 
V.  Phillips,  supra.  The  provisions  of  N.C.G.S.  §135-6(n)  and 
§135-8(d)  and  (0  clearly  authorize  the  Board  of  Trustees  of  the 
Teachers'  and  State  Employees'  Retirement  System  to  set  the 
employer  contribution  rate  to  be  paid  by  State  departments  and 
agencies  to  the  Retirement  System.  The  Appropriations  Act  allocates 
funds  to  the  various  departments  and  agencies  for  the  purpose  of 
conducting  their  current  operations,  which  would  include  payment 
of  the  employer  contribution  rate  required  to  be  paid  to  the 
Retirement  System  for  member  employees.  The  Appropriations  Act 
does  not  specify  the  rate  at  which  such  employer's  contributions 
are  to  be  paid  or  the  total  dollar  amount  to  be  paid  by  the  individual 
departments  and  agencies  for  employer  contributions.  Since  the 
Appropriations  Act  and  the  relevant  substantive  statutes  clearly 
authorize  the  agencies  and  departments  to  pay  employer 
contributions  to  the  Retirement  System,  they  must  do  so  at  the 
rate  estabHshed  by  the  Board  of  Trustes  of  the  Teachers'  and  State 
Employees'  Retirement  System  pursuant  to  N.C.G.S.  §  135-6(n)  and 
§135-8(d)  and  (f),  as  long  as  they  comply  with  the  requirements 
of  the  Executive  Budget  Act,  Article  I,  Chapter  143  of  the  General 
Statutes  of  North  Carolina.  The  intent  of  the  legislature  cannot  be 
established  by  extrinsic  statements  of  members  of  the  General 
Assembly.  Its  use  of  the  figure  9.12%  in  deciding  how  much  to 
allow  for  employer  contributions  in  the  general  fund-current 
operations  appropriations  for  the  various  departments  and  agencies 
does  not  restrict  or  prevent  the  Board  of  Trustees  of  the  Teachers' 
and  State  Employees'  Retirement  System  from  requiring  that  the 
departments  and  agencies  pay  the  employer  contributions  at  a  rate 
of  9.22%,  nor  does  it  allow  the  departments  and  agencies  to  avoid 
paying  the  9.22%  rate. 
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Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney  General 


12  October   1976 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Mental  Healths  Involuntary  Commitment; 
Southeastern  Mental  Health  Center  Not  A 
Regional  Mental  Health  Facility;  Venue 
For  Involuntary  Commitment  Hearing 

Honorable  Frank  T.  Grady 
Chief  District  Court  Judge 
13th  Judicial  District 

(1)  Is  the  Southeastern  Mental  Health 
Center  a  regional  mental  health  faciUty 
within  the  meaning  of  G.S.   1 22-58. 7A? 

(2)  Since  the  Southeastern  Mental 
Health  Center  is  located  in  Robeson 
County  (which  is  in  the  16th  Judicial 
District)  would  the  venue  for  involuntary 
commitment  proceedings  on  patients  from 
Columbus  and  Bladen  Counties  who  have 
been  held  at  the  Center  pending  the  hearing 
be  in  Robeson  County  or  in  the  originating 
counties  of  Columbus  or  Bladen  (which  are 
in  the   13th  Judicial  District)? 

(3)  If  the  respondent  described  in  (2) 
through  his  counsel  does  not  object  to  the 
venue,  would  it  be  proper  to  hold  the 
involuntary  commitment  hearing  required 
by  G.S.  122-58.7  in  Bladen  or  Columbus 
County  (as  applicable)? 

(1)  The  Southeastern  Mental  Health 
Center   is    not    a   regional    mental   health 
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facility  within  the  meaning  of 
G.S.   122-58.7A. 

(2)  The  venue  for  these  hearings  would 
be  in  the  originating  counties  of  Columbus 
or  Bladen,  as  apphcable. 

(3)  With  or  without  an  objection,  the 
venue  for  these  hearings  would  be  in 
Bladen  or  Columbus  County,  as  applicable. 
However,  absent  an  objection  to  the  venue, 
the  involuntary  commitment  proceedings 
in  cases  as  described  could  be  held  in 
Robeson  County,  including  an  appropriate 
room  at  the  Southeastern  Mental  Health 
Center.  _ 

G.S.   122-58. 7(f)  levies   the  following  edict  regarding  the  District  | 
Court  hearing  required  in  involuntary  commitment  proceedings: 

"(f)  Hearings  may  be  held  in  an  appropriate  room 
not  used  for  treatment  of  patients  at  the  mental  health 
facility  in  which  the  respondent  is  being  treated,  if 
it  is  located  within  the  judge's  judicial  district,  or  in 
the  judge's  chambers.  A  hearing  shall  not  be  held  in 
a  regular  courtroom,  over  objection  of  the  respondent, 
if  in  the  discretion  of  a  judge  a  more  suitable  place 
is  available." 

However,  in  1976,  the  North  Carolina  General  Assembly  ratified 
G.S.  1 22-58. 7A  which  contains  the  following  provisions,  effective 
July   1,   1976: 

"§  122-58. 7A.   Venue  of  district  court  hearing  when  | 

respondent  held  at  regional  facility  pending  hearing- 
(a)  In  all  cases  where  the  respondent  is  held  at  a 
regional  mental  health  facility  pending  the  district 
court  hearing  as  provided  in  G.S.  122-58.6,  unless  the 
respondent  through  counsel  objects  to  the  venue,  the 
hearing  required  by  G.S.  122-58.7  shall  be  held  in  the 
county  in  which  the  facility  is  located,  (b)  An  official 
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of  the  facility  shall  immediately  notify  the  clerk  of 
superior  court  of  the  county  in  which  the  facihty  is 
located  of  a  determination  to  hold  the  respondent 
pending  hearing.  That  clerk  shall  request  transmittal 
of  all  documents  pertinent  to  the  proceedings  from 
the  clerk  of  superior  court  with  whom  the  proceedings 
were  initiated.  The  requesting  clerk  shall  assume  all 
duties  set  forth  in  G.S.  122-58.5.  The  requesting  clerk 
shall  appoint  as  counsel  for  indigent  respondents  the 
counsel  provided  for  in  G.S.   122-58.12." 

The  Commission  for  Mental  Health  Services  is  authorized  to 
designate  regions  for  any  State,  hospitals  or  institutions  serving  the 
mentally  disordered  persons  in  this  State.  G.S.  122-4.  Four  hospitals 
for  the  mentally  ill  are  statutorily  created-Brougliton  Hospital, 
Dorothea  Dix  Hospital,  Cherry  Hospital,  and  John  Umstead  Hospital. 
G.S.  122.7.  Appropriate  regions  have  been  designated  to  be  served 
by  these  four  regional  hospitals.  While  G.S.  1 22-58. 7A  uses  the 
terminology  "regional  mental  health  facility",  examination  of  all 
appropriate  statutes  mandate  the  conclusion  that  this  terminology 
should  be  hmited  to  the  four  regional  hospitals.  The  Southeastern 
Mental  Health  Center  is  an  area  mental  health  program  established 
under  Article  2A,  Chapter  122.  As  such  it  does  not  fall  within  the 
term  regional  mental  health  facility  or  within  the  provisions  of 
G.S.   122-58.7(0. 

As  to  the  question  of  venue,  this  is  not  a  jurisdictional  matter.  As 
a  result  any  objection  to  improper  venue  would  be  waived  if  not 
made  in  apt  time  by  a  respondent  represented  by  counsel.  Mitchell 
V.  Jones,  272  N.C.  499  (1968);  Collyer  v.  Bell,  12  N.C.  App.  53 
(1971).  Inasmuch  as  the  respondents  described  apparently  reside 
outside  the  judicial  district  where  the  mental  health  facility  is  located 
(G.S.  122-58.7(0),  then  the  normal  venue  would  lie  in  their  home 
counties.  No  reason  is  envisaged,  however,  for  deviating  from  the 
normal  rule  that  objection  to  venue  may  be  waived  if  not  asserted. 
See  Lj.S.   1-83. 

Rufus  L.  Edmisten,  Attorney  General 

Wilham  F.  O'Connell 

Special  Deputy  Attorney  General 
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21   October   1976 


Subject : 


Requested  by: 


Questions: 


Conclusions: 


Mental  Health;  Area  Mental  Health  Boards; 
Appointment  of  Members  to  Fill  Vacancies 
on  Area  Mental  Health  Boards;  Terms  of 
Office  of  Members  Appointed  to  Fill 
Vacancies  on  Area  Mental  Health  Boards 

Mr.  Edward  E.  Hollo  well 
Attorney  for  Area  Board  of  Mental  Health 
for  Wake  County 

(1)  What  are  the  proper  procedures  for 
appointment  of  a  new  member  to  fill  a 
vacancy  on  an  area  mental  health  board 
created  by  the  expiration  of  term,  death 
or  resignation  of  the  prior  incumbent? 


(2)      What 
appointed? 


is  the  term  of  a  member  so 


(1)  The  procedures  for  appointment  of 
a  new  member  to  fill  a  vacancy  on  an  area 
mental  health  board  are  the  same  as  those 
provided  in  G.S.  122-35. 20(b)  for  the 
initial  appointment  of  board  members. 

(2)  The  term  of  a  member  appointed  to 
fill  a  vacancy  created  by  expiration  of  the 
term  of  an  incumbent  will  be  for  four 
years.  The  term  of  a  new  member 
appointed  to  fill  a  vacancy  prematurely 
created  by  the  death  or  resignation  of  a 
prior  incumbent  will  be  for  the  unexpired  | 
portion  of  the  prior  incumbent's  term. 


G.S.   122-35. 20(b)  provides  as  follows: 

"(b)  In  areas  consisting  of  only  one  county  with  a 
population  of  275,000  or  more,  the  board  of  county 
commissioners  may  serve  as  the  area  mental  health 
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board,  or  they  shall  appoint  all  members  of  the  area 
mental  health  board.  In  areas  consisting  of  more  than 
one  county  where  the  population  is  less  than  275,000, 
each  board  of  county  commissioners  within  the  area 
shall  appoint  one  commissioner  as  a  member  of  the 
area  mental  health  board.  These  members  shall  appoint 
the  other  members  of  the  area  mental  health  board 
in  such  a  manner  as  to  provide  equitable  area-wide 
representation.  In  areas  consisting  of  only  one  county 
where  the  population  is  less  than  275,000,  the  board 
of  county  commissioners  shall  appoint  all  of  the 
members  of  the  area  mental  health  board." 

Nowhere  in  Article  2C,  Chapter  122,  which  governs  the 
establishment  of  area  mental  health  programs,  is  the  subject  of 
appointments  to  fill  vacancies  on  area  mental  health  boards 
specifically  addressed.  However,  G.S.  122-35. 20(a)  levies  an  absolute 
requirement  that  the  board  consist  of  15  members  and 
G.S.  122-3 5. 20(c)  sets  forth  the  required  quahfications  for  such 
members.  Thus,  it  is  obvious  that  appointments  must  be  made  to 
fill  vacancies  in  order  to  comply  with  the  statutory  requirements. 
Absent  any  provisions  to  the  contrary,  it  seems  clear  that  the 
methods  used  to  bring  the  board  membership  up  to  the  statutory 
requirements  would  be  the  same  as  those  required  by  the  statute 
for  the  appointment  of  members  of  area  mental  health  boards  at 
the  time  they  are  created. 

On  the  subject  of  terms  of  board  members,  G.S.  122-35. 20(d) 
states: 

"(d)  Any  member  of  an  area  mental  health  board 
who  is  a  pubUc  official  shall  be  deemed  to  be  serving 
on  the  board  in  an  ex  officio  capacity  to  his  pubhc 
office.  The  ex  officio  members  shall  serve  to  the  end 
of  their  respective  terms  as  public  officials.  The  other 
members,  if  any,  shall  serve  four-year  terms,  except 
that  upon  initial  formation  of  an  area  mental  health 
board,  three  members  shall  be  appointed  for  one  year, 
two  members  for  two  years,  three  members  for  three 
years,  and  all  remaining  members  for  four  years." 
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The  above  language  requires  that  members  appointed  due  to  the 
expiration  of  the  term  of  the  prior  incumbent  will  serve  for  foui 
years.  However,  here  again,  the  subject  of  a  member  appointed  due 
to  the  death  or  resignation  of  the  prior  incumbent  is  not  spoker 
to  directly.  However  the  general  rule  is  as  follows: 

"It  seems  that  the  term  of  office  of  one  elected  or 
appointed  to  fill  a  vacancy  in  a  board  of  several 
officers  will  be  held  to  be  for  the  unexpired  term  of 
his  predecessor  only,  where  the  clear  intent  of  the 
creating  power  is  that  the  entire  board  should  not  go 
out  of  office  at  once,  but  that  different  groups  should 
retire  at  regularly  recurring  intervals."  63  Am  Jur  2d, 
PubHc  Officers  and  Employees   §155. 

Additionally: 

"When  the  duration  of  the  term  is  fixed,  and  also  the 
beginning  or  ending,  or  both,  a  vacancy,  if  it  occurs, 
is  in  the  term  of  office  as  distinct  from  being  in  the 
office  itself,  and  an  appointment  to  fill  such  vacancy 
can  be  only  for  the  unexpired  portion.  This  rule  is 
particularly  appUed  in  the  case  of  appointive  offices 
where  the  beginning  of  the  term  of  the  first  appointee 
determines  the  limits  of  the  term  of  successive 
appointees,  so  that  one  appointed  in  the  middle  of 
the  term,  because  of  the  vacation  in  an  office  during 
,  the  term  of  an  incumbent,  or  because  of  his  holding 
over,  is  not  appointed  for  longer  than  the  unexpired 
term.  The  term  is  controlled  by  the  law  and  not  by 
the  Commission  issued  to  the  officer."  67  C.J.S. 
Officers,   §53. 

Clearly  the  statute  under  scrutiny  intended  to  have  staggere( 
expiration  of  the  terms  of  the  board  members  and  the  conclusioi 
reached  here  is  necessary  in  order  to  accomplish  that  result. 

In  a  prior  opinion  set  forth  at  41  N.C.A.G.  622,  a  similar  conclusioi 
to  that  arrived  at  here  was  voiced  with  regard  to  members  electei 
to  a  board.  No  rational  reason  is  envisioned  for  requiring  a  differen 
result  in  situations  involving  members  appointed  to  a  board. 
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Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


21   October  1976 
Subject: 

Requested  by: 
Question: 


[!on  elusion: 


Public  Building  Contracts;  Board  of 
Education;  Changes  in  the  Bid  Price 

Mr.  John  T.  Page,  Jr. 
Attorney  for  Richmond  County 
Board    of    Education 

May  the  Board  of  Education  award  a 
contract  for  the  installation  of  air 
conditioning  equipment  to  the  low  bidder 
and  then  negotiate  up  with  the  low  bidder 
when  the  low  bidder  alleges  a  mistake  in 
its  bid? 

No.  The  awarding  authority  has  no 
authority  to  alter  or  modify  the  amount 
bid  by  the  low  bidder  except  as  specifically 
provided  for  by  G.S.  143-129  in  cases 
where  the  low  bid  exceeds  the  "funds 
available  " . 


Die  facts  according  to  a  letter  of  October  6,  1976,  from  the  attorney 
Tor  the  Richmond  Board  of  Education  are  that  the  architect  for 
:he  Board  states  that  the  contract  specifications  of  a  contract 
idvertised  and  awarded  for  the  installation  of  air  conditioning 
equipment  does  not  permit  General  Electric  air  conditioning 
equipment  to  be  used  in  the  contract.  The  low  bidder  states  that 
:he  equipment  that  he  bid  was  General  Electric  equipment  and  he 
:herefore  made  a  mistake  in  computing  his  bid.  The  awarding 
luthority  proposes  to  modify  the  general  construction  contract  to 
:)ermit  the  use  of  General  Electric  air  conditioning  equipment  and 
o  pay  the  general  contractor  the  additional  cost  of  the  alteration. 
The  Board  now  requests  an  opinion  as  to  whether  or  not  it  has 
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authority  to  negotiate  with  the  low  bidder  to  change  the  amount 
of  the  low  bid  to  some  figure  between  his  bid  and  the  next  highest 
bid. 


If  the  low  bidder  in  submitting  his  bid  provided  that  he  would  use 
General  Electric  air  conditioning  equipment  which  is  not  permissible 
in  the  specifications,  then  such  bid  is  not  responsive  and  therefore 
it  cannot  be  considered.  64  Am.  Jur.  2d,  ^58;  Anno:  65  ALR  835. 
This  Office  is  further  of  the  opinion  that  G.S.  143-129  does  not 
authorize  an  awarding  authority  to  permit  a  bidder  to  change  his 
bid  or  to  negotiate  after  the  bids  have  been  opened,  except  in  the 
specific  case  as  provided  in  that  section  where  funds  are  notj 
available.  45  NCAG  227. 


25  October  1976 


Subject: 


Rufus  L.  Edmisten,  Attorney  General 

Eugene  A.  Smith 

Special  Deputy  Attorney  General 


i 


Mental  Health;  Involuntary  Commitment] 
Custody  Order  Required  for  Commitment:! 
Custody  Order  Issued  Only  to  Lawj 
Enforcement  Officer  i 


Requested  by: 


Questions: 


Mr.  Vernon  W.  Clontz 
Director  of  Admissions 
Broughton  Hospital 

(1)  In  the  commitment  of  a  mentally  il' 
person  to  a  State  mental  health  facility,  is 
it  permissible  for  a  custody  order  to  be 
issued  to  a  person  other  than  a  la\\ 
enforcement  officer? 


(2)  May  a  patient  be  accepted  foi 
involuntary  commitment  at  a  State  menta 
health  facility  when  he  is  conveyed  there 
by  a  relative  with  a  petition  foi 
commitment  but  without  a  custody  ordei 
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Conclusions:  (1)      No. 

(2)      No. 

Statutes  dealing  with  the  issuance  of  custody  orders  for  mentally 
11  or  inebriate  persons  being  processed  for  involuntary  commitment 
ire  G.S.  122-58.3  (normal  processing)  and  G.S.  122-58.18  (special 
emergency  procedures  for  violent  persons).  Apropos  to  the  questions 
isked,  these  statutes  provide: 

"...If  the  clerk  or  magistrate  finds  reasonable  grounds 
to  beHeve  that  the  facts  alleged  in  the  affidavit  are 
true  and  that  the  respondent  is  probably  mentally  ill 
or  inebriate  and  imminently  dangerous  to  himself  or 
others,  he  shall  issue  an  order  to  a  law-enforcement 
officer  to  take  the  respondent  into  custody  for 
examination  by  a  quahfied  physician." 
(G.S.   122-58.3(b)) 

"...If  the  clerk  or  magistrate  finds  by  clear,  cogent, 
and  convincing  evidence  that  the  facts  stated  in  the 
affidavit  are  true,  and  that  the  respondent  is  in  fact 
violent  and  requires  restraint,  and  that  delay  in  taking 
the  respondent  to  a  quahfied  physician  for  an 
examination  would  endanger  hfe  or  property,  he  shall 
order  the  law-enforcement  officer  to  take  the 
respondent  directly  to  a  community  or  regional  mental 
health  facihty  designated  for  the  custody  and 
treatment  of  such  persons  under  this  Arficle  " 
(G.S.   122-58.18) 

lis  statutory  language  authorizes  the  issuance  of  a  custody  order 
uly  to  a  law  enforcement  officer  who  is  elsewhere  defined  as  a 

heriff,  deputy  sheriff,  pohce  officer,  and  State  highway 
Itrolman."  See  G.S.  122-58.2(3).  Other  statutory  provisions 
( scnbe  the  responsibUity  of  the  law  enforcement  officer  to  take 
te  respondents  in  their  custody  to  State  mental  health  facilifies 
Jien  necessary.  See  G.S.  122-58.4  and  G.S.  \22-S^.6.Sub  silencio, 
nrth  Carohna  statutes  preclude  issuance  of  custody  orders  to 
1  rsons  outside  the  individuals  described  as  law  enforcement  officers, 
^nilarly,   the   statutes  make   a   custody   order  a  prerequisite  for 
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receiving  an  individual  for  commitment-as  distinguished  fror 
voluntary  admission. 

It  would  appear  that  instances  may  and  do  arise  whereby  intereste 
members  of  the  family,  friends,  etc.,  attempt  to  obviate  delay  b; 
personally  bringing  mentally  ill  or  inebriate  persons  to  a  treatmen 
facility.  In  those  instances  wherein  the  respondent  may  nee 
immediate  attention  and  care,  all  efforts  should  be  made  to  assis 
in  overcoming  procedural  deficiencies  so  as  to  insure  promj 
treatment.  These  efforts  may  well  include  receiving  the  patient  a 
a  voluntary  admission  case  as  an  interim  measure  when  appropriat 
and  upon  submission  of  the  required  application  for  such  admissio: 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


25  October   1976 
Subject: 

Requested  by: 
f  , 

Question: 


Health;  Hospital  Authorities;  Nominatio 
of  Commissioners  to  Fill  Vacancies  c 
Hospital  Authorities 


Mr.  Mason  Anderson 

Chairman 

Brunswick  County  Hospital  Authority 


In  a  situation  where  a  vacancy  on  f 
Hospital  Authority  is  created  by  tl! 
expiration  of  the  term  of  a  Commissiond 
does  that  Commissioner  participate  in  tlj 
nomination  of  his  successor?  f 


Conclusion: 


No. 


iti 


K 


G.S.  131-94  provides  for  the  appointment  and  terms  of  office  ( 
Commissioners  of  Hospital  Authorities  organized  in  North  Carolin,' 
After  the  initial  staggered  terms  of  appointments  of  Commissionei 
it  provides: 
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"...Thereafter,  the  term  of  office  shall  be  three  years. 
A  commissioner  shall  hold  office  until  his  successor 
has  been  appointed  and  has  qualified.  Vacancies  shall 
be  filled  for  the  unexpired  term.  In  the  event  of  an 
increase  in  the  number  of  commissioners,  or  in  the 
event  of  a  vacancy  or  vacancies  in  the  membership 
of  the  board  by  expiration  of  term  of  office  or 
otherwise,  the  remaining  members  of  the  board  shall 
submit  to  the  mayor,  or  the  chairman  of  the  board 
of  county  commissioners,  nominations  for 
appointments." 

Vpparently  this  question  has  arisen  because  of  the  provision  that 
member  continues  to  hold  office  until  his  successor  has  been 
ppointed  and  quahfied.  However,  though  a  Commissioner  will 
ontinue  to  serve  for  general  operational  purposes  in  accordance  with 
he  statute,  the  words  "remaining  members"  clearly  limit  the 
etermination  of  nominations  for  new  appointees  to  the 
'ommissioners  whose  terms  have  not  expired  and  who  will  remain 
n  the  governing  board  of  the  Authority. 

■urther,  the  language  of  the  statute  appears  to  contemplate  a 
ituation  where  the  terms  of  several  of  the  Commissioners  will  expire 
i  one  time  and  they  will  serve  until  their  successors  have  been 
ppointed  and  qualified.  The  intent  of  the  General  Assembly,  as 
lanifested  by  the  language  of  the  statute,  would  seem  to  be  to 
reclude  any  of  these  members  from  participating  in  the 
^termination  of  nominations  for  appointments  to  fill  any  of  the 
;veral  vacancies. 

Rufus  L.  Edmisten,  Attorney  General 

WiUiam  F.  O'Connell 

Special  Deputy  Attorney  General 


;  October   1976 

ibject:  Health;     Social     Services;     Infants     and 

Incompetents;  Child   Abuse   and   Neglect; 
Responsibility  for  Instilhng  Medication  in 
Eyes    of    Newborn     Babies 
-113- 


Requested  by: 


Questions: 


Conclusions: 


Rodney  C.  Hobbs 

Chief,  Administrative  Services 

Division  of  Health  Services 


i 


In  situations  involving  the  birth  of  babies 
at  home  without  a  doctor,  nurse  or 
midwife  in  attendance,  what  are  the! 
responsibilities  of  the  following  under  the 
provisions  of  G.S.   130-108: 

(a)  Any  other  person,  including  the 
spouse,  attending  or  assisting  at  childbirth? 

(b)  The  local  health  director? 

(c)  The  Commission  of  Health  Services? 

(d)  Any  physician  or  hospital  knowingly 
receiving  the  baby  as  a  patient  within  twO: 
weeks  after  birth?  [ 

(e)  The     county      director     of     social 
services? 


The      responsibilities      of 
described  are  as  follows: 


the      persons; 


(a)  Any  other  person,  including  the! 
spouse,  attending  or  assisting  at  childbirth 
should  immediately  notify  the  appropriate- 
professional  person  or  agency  (doctor,S 
hospital,  local  health  director,  etc.)  in  order 
to  secure  instillation  of  required; 
medication.  .J 

y 

(b)  The  local  health  director  should: 

( 1 )  Immediately  upon  notification 
take  action  to  instill  or  have  instilled! 
proper  medication.  | 
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(2)  Upon  objection  to  instillation 
of  medication  by  the  parents,  notify 
the  county  director  of  social  services 
in  accordance  with  Article  8, 
Chapter  1 10  of  the  General  Statutes. 

(3)  Fulfill  any  requirements  levied 
upon  him  by  the  Commission  of 
Health  Services. 

(c)  The  Commission  of  Health  Services 
should : 

(1)  Make  appropriate  rules  and 
regulations  for  gratuitous 
distribution  of  proper  medication. 

(2)  Make  provisions  for 
dissemination  of  information  on  the 
subject  calculated  to  inform  all 
persons  of  the  problems,  dangers, 
treatment  and  legal  requirements 
involved  in  this  type  of  situation. 

(d)  Any  physician  or  hospital  knowingly 
receiving  a  baby  as  a  patient  within  two 
weeks  after  birth  should: 

(1)  Ascertain  if  appropriate 
medication  has  been  instilled,  and,  if 
not,  instill  it  unless  the  parents 
object. 

(2)  If  the  parents  object  to  the 
instillation  of  required  medication, 
report  the  matter  to  the  county 
director  of  social  services  for  action 
in  accordance  with  Article  8  (Child 
Abuse  and  Neglect),  Chapter  110, 
General  Statutes  of  North  Carohna. 
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(e)  The  county  director  of  social  service 
should,  upon  receiving  the  report  of  failui 
of  the  parents  to  secure  or  of  the: 
objection  to  the  securing  of  require 
medication,  institute  action  under  Articli  i 
8  (Child  Abuse  and  Neglect),  Chapter  11'  ' 
of  the  General  Statutes  of  North  Carolin 
calculated  to  promptly  obtain  approprial 
medication  and/or  disposition  of  the  chile 

These  questions  were  posed  due  to  the  problems  involved  in  whj 
is  apparently  a  large  upsurge  in  the  number  of  children  being  "boi 
at  home"  without  the  services  of  a  doctor,  nurse,  midwife,  c 
hospital  staff.  This  development  has  caused  difficulty  in  insurir 
compliance  with  part  2,  Article  10,  Chapter  130  of  the  Generi 
Statutes.  Therein,  G.S.  130-106  recognizes  the  existence  ( 
ophthalmia  neonatorum  (inflammation  of  the  eyes  of  the  newborn 
G.S.  130-107  requires  "...any  person  attending  or  assisting  in  an| 
way  whatsoever  any  newborn  infant  or  the  mother  of  any  newboi 
infant,  at  childbirth  or  at  any  time  within  two  weeks  after  childbirti 
to  report  immediately  to  the  local  health  director  of  the  area 
which  the  infant  is  bom  any  inflammation  of  the  eyes  of  t 
newborn  infant..."  In  the  absence  of  a  local  health  director,  thj 
report  is  made  to  a  licensed  physician.  As  directly  affecting  t 
present  question,  G.S.   130-108  provides: 

"130-108.     Eyes  of  newborn  to  be  treated;  records. 

,  Any  person  in  attendance  upon  a  case  of  childbirth 

shall  instill  or  have  instilled  immediately  upon  its  birth, 

in    the    eyes    of   the    newborn    babe,    a   solution   or 

medication      prescribed      and      approved      by      the 

Department  of  Human  Resources  for  the  purpose  of 

preventing  infection  of  the  eyes  of  the  newborn.  It 

shall  be  the  duty  of  every  person  in  attendance,  or 

the  duty  of  the  institution  in  which  the  birth  takes 

-   place,      to      prepare      such      records      concerning 

.    inflammation    of  the    eyes    of  the   newborn   as  the 

Department  of  Human  Resources  shall  direct." 

Elsewhere  in  Article  10,  the  general  roles  of  the  local  health  directc 
(G.S.   130-109)      and      the     Commission     for     Health      Servic 


I 
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I^G.S.  130-110)  are  addressed.  The  only  punitive  type  provision 
:ontained  in  the  Article  states  that  failure  to  comply  with  the 
Article's  requirements  concerning  giving  notice  of  inflammation  or 
creating  a  child  for  inflammation  "...shall  be  deemed  prima  facia 
evidence  of  negHgence  in  any  civil  suit."  (G.S.  130-1 1 1)  Thus,  these 
provisions  do  not  impose  any  specific  penalty  on  the  failure  to 
immediately  instill  or  have  instilled  appropriate  medication. 

initially,  G.S.  130-108  speaks  to  any  "person  in  attendance"  so  that 
ts  directives  are  apphcable  to  laymen  as  well  as  professionals  or 
iuasi  professionals.  Clearly  "in  attendance"  as  used  in  this  section 
^ould  be  equated  to  the  language  of  G.S.  130-107  so  as  to  include 
ny  "person  attending  or  assisting  in  any  way." 

)f  course,  the  success  of  a  program  of  this  nature  depends  on  laymen 
nvolved  being  fully  informed  on  the  subject.  The  responsibihty  for 
ecuring  dissemination  of  this  information  is  placed  in  the 
'ommission  of  Health  Services  (G.S.  130-1 10),  with  the  local  health 
director  available  to  assist  in  the  performance  of  this  required 
unction  (G.S.   130-109(3)). 

Ipon  knowing  failure  or  refusal  of  the  parents  to  secure  or  permit 
le  instillation  of  required  medication,  clearly  G.S.  110-115  through 
jr.S.  110-122  (dealing  with  child  abuse  and  neglect)  are  available 
s  tools  to  remedy  the  situation.  The  newborn  babies  are  covered 
y  those  statutes  (see  G.S.  110-117  and  G.S.  7A-278(4)).  The 
uties  of  professional  persons  (defined  in  G.S.  1 10-1 17(5))  or  others 
Dnfronted  with  this  type  of  parental  neglect  are  prescribed  in 
i.S.  110-118.  Finally,  the  actions  to  be  taken  by  local  directors 
f  social  services  upon  receipt  of  reports  of  abuse  or  neglect  are 
pUneated  in  G.S.  1 10-1 19,  and  include  such  things  as  investigation, 
;moval  for  protective  services,  and/or  institution  of  juvenile  court 
:tions,  etc. 

Rufus  L.  Edmisten,  Attorney  General 

Wmiam  F.  O'Connell 

Special  Deputy  Attorney  General 
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28  October   1976 

Subject:  Municipalities;  Budget  Amendments;  Salary 

of  Board  Members  and  Other  Electee 
Officers  May  Not  be  Increased  by  Budgelj 
Amendment. 

Requested  by:  W.  Earl  Britt 

Town  Attorney 
Fairmont,  N.  C. 

Question:  May  the  compensation  of  the  mayor  a.n<^ 

members  of  the  Town  Board  be  increasecj 
by  budget  amendment  pursuant  t( 
G.S.   160A-64,   159-15? 

Conclusion:  No. 

G.S.  160A-64  provides:  "The  Council  may  fix  its  own  compensation 
and  the  compensation  of  the  mayor  and  any  other  elected  officeii 
of  the  city  by  publication  in  and  adoption  of  the  annual  budgd 
ordinance..." .  (Emphasis   supplied.) 

G.S.  159-15  provides,  in  part:  "Except  as  otherwise  restricted  b 
law,  the  governing  board  may  amend  the  budget  ordinance  at  an 
time  after  the  ordinance's  adoption...". 

We  construe  G.S.  160A-64  as  placing  a  restriction  on  the  govemil 
body,  to-wit,  the  compensation  can  only  be  fixed  by  publicati 
in  and  adoption  of  the  annual  budget  ordinance,  as  provided  9|i 
Chapter  159  of  the  General  Statutes,  the  Local  Government  Budg( 
and  Fiscal  Control  Act,  which  requires  the  budget  to  be  adopte 
not  later  than  July  1  of  each  year.  We  conclude  that  the  inter 
of  G.S.  160A-64  is  to  preclude  the  governing  body  from  increasir 
its  compensation  during  the  budget  year  by  amendment  to  tl 
budget  ordinance,  and  that  such  increase  may  be  made  only  upo 
the  adoption  of  the  annual  budget  ordinance. 

Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 
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3  November   1976 

Subject:  Infants     and     Incompetents;     Abortions; 

Necessity  for  Parental  Consent  for 
Abortion  Performed  on  a  Minor 

Requested  by:  Mr.  John  L.  Crill 

Attorney  for  Durham  County 
Hospital    Corporation 

Question:  Is  it  necessary  to  obtain  the  consent  of  the 

parent  or  parents  of  an  unmarried  minor 
female  in  North  Carolina  before  performing 
an  abortion  upon  the  minor  during  the  first 
trimester  of  pregnancy? 

Zlon  elusion:  No. 

\fter  the  advent  of  the  United  States  Supreme  Court  decisions  in 
^oe  V.  Wade,  410  U.S.  113  (1973)  and  Doe  v.  Bolton,  410  U.S. 
179  (1973),  this  Office  addressed  similar  questions  and  arrived  at 
conclusions  consistent  with  the  present  one.  See  44  N.C.A.G.  213 
1975).  In  both  instances  important  factors  are  and  were  (a)  the 
sdict  in  Roe  that,  during  the  first  trimester,  the  abortion  decision 
nust  be  left  to  the  woman  and  her  doctor,  and  (b)  neither  the 
loe  decision  nor  the  North  Carolina  Statute  (G.S.  14-45.1) 
)romulgated  in  conformance  with  that  decision  places  any  age 
imitation  on  the  female  involved. 

lince  the  issuance  of  our  1975  opinion,  the  United  States  Supreme 
'ourt  has  rendered  two  additional  opinions  (both  dated  July  1, 
976)  dealing  directly  with  statutes  regulating  abortions  performed 
in  minors.  In  Planned  Parenthood  of  Central  Missouri  v.  Danforth, 
6  S.  Ct.  2831,  the  court  held  to  be  unconstitutional  a  Missouri 
tatute  and,  inter  alia,  held  that: 

"...the  State  may  not  impose  a  blanket 
provision... requiring  the  consent  of  a  parent  or  person 
in  loco  parentis  as  a  condition  for  abortion  of  an 
unmarried  minor  during  the  first  12  weeks  of  her 
pregnancy..."   Op.  cited  at  p.  2843. 
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However,  later  in  the  same  opinion,  the  following  thought  provoking 
language  appears: 

"...our  holding... does  not  suggest  that  every  minor, 
regardless  of  age  or  maturity,  may  give  effective 
consent  for  termination  of  her  pregnancy..."  Op.  cited 
at  p.  2844. 

The  same  day  in  the  decision  in  Bellotti  v.  Baird,  96  S.  Ct.  2857, 
the  court  abstained  from  rendering  a  precipitate  determination  as"] 
to  the  constitutionahty  of  a  Massachusetts  statute  which  placed 
restrictions  upon  a  minor  obtaining  an  abortion;  instead  the  Court 
remanded  the  case  for  further  interpretation  by  the  Massachusetts! 
State  Courts  as  to  the  exact  limitations  placed  upon  minors  by  the 
statute.  In  its  decision,  the  Supreme  Court,  while  not  opining  as 
to  exactly  what  hmitations,  if  any,  would  be  permissible,  obviously 
recognized  that  a  vaHd  distinction  can  be  made  between  a  statute 
which  creates  a  "parental  veto"   to  abortion  and: 

"...a  statute  that  prefers  parental  consultation  and 
consent,  but  that  permits  a  mature  minor  capable  of 
giving  informed  consent  to  obtain,  without  undue 
burden,  an  order  permitting  the  abortion  without 
parental  consultation,  and,  further,  permits  even  a 
minor  incapable  of  giving  informed  consent  to  obtain 
an  order  without  parental  consultation  where  there  is 
a  showing  that  the  abortion  would  be  in  her  best 
interest..."  Op.  cited  at  p.  2865. 


North  Carolina  has  no  statute  specifically  requiring  parental  consen" 
for  an  abortion  upon  a  minor.  While  there  are  other  statutes  (i.e 
G.S.  90-21.2  through  G.S.  90-21.5)  affirmatively  providinjl 
immunization  for  individuals  rendering  medical  services  under  certaiii 
circumstances  without  parental  consent,  these  statutes,  ii| 
themselves,  cannot  be  interpreted  as  proscribing  abortion  (or  othej 
medical  treatment  for  that  matter)  of  minors  without  parent^ 
consent.  As  a  general  statement  of  law,  though: 


"It  is  ordinarily  for  the  parent  in  the  first  instance 
to  decide,  however,  what  is  actually  necessary  for  the 
protection  and  preservation  of  the  life  and  health  of 

-120- 


k 
iitl 


his  child,  so  long  as  he  acts  as  a  reasonable  and  prudent 
parent  would  act  in  a  Hke  situation.  In  the  absence 
of  exceptional  circumstances,  such  as  an  emergency, 
his  consent  should  generally  be  secured  before  surgery, 
extraction  of  blood,  or  other  measures  involving 
possible  danger  to  the  life  or  health  of  his  child  or 
a  possible  loss  of  its  services  to  him  are  undertaken. 
Otherwise,  as  against  the  parent,  the  law  may  afford 
no  protection  to  those  furnishing  such  treatment  in 
the  absence  of  a  subsequent  ratification  by  the  parent, 
except,  perhaps,  in  cases  where  it  may  reasonably  be 
inferred  that  the  parent  would  have  consented,  if 
asked,  and  where  the  child  has  reached  an  age  of 
discretion  and  has  consented  thereto,  having  had  the 
benefit  of  adult  advice,  as  from  relatives."  59  Am.  Jur 
2d,  Parent  and  Child,  Section   15. 

fhe  requirement  for  parental  consent  in  North  Carolina  stems  from 
he  old  common  law  requirement  for  consent  by  the  parents  for 
nedical  treatment  of  their  minor  children.  Strikingly,  it  was  noted 
n  Bellotti  that  the  statute  involved  there  "was  arguably  merely  a 
;odification  of  the  common  law."  Bellotti  v.  Baird,  supra,  note  17, 
).  2866. 

t  would  appear  that  the  common  law  rule  equates  to  the  "blanket 
TO  vision"  and  authorizes  a  "parental  veto"  power  on  the  part  of 
he  parents  over  medical  treatment  of  their  minor  children.  Thus, 
pphcation  of  that  rule  to  abortions  upon  minors  runs  head-on  into 
he  prohibitions  set  forth  in  Roe,  Doe,  Planned  Parenthood,  and 
'ellotti. 

iterestingly  enough,  the  court  observed  in  Bellotti: 

"As  we  hold  today  in  Planned  Parenthood,  however, 
not  all  distinction  between  abortion  and  other 
procedures  is  forbidden."  Bellotti  v.  Baird,  supra,  at 
pp.  2866-2867. 

hough  not  dispositive  of  the  present  question,  it  is  significant  that 
orth  Carolina  has  long  recognized  that  a  minor  may  be  emancipated 
>r  some  purposes  and  not  for  others  with  the  parents  being  divested 

-121- 


of  some  obligations  and  rights  and  not  divested  of  others.  Gillikw 
V.  Burbage,  263  N.C.  317,  321-322  (1965). 

Regardless  of  the  North  Carolina  rule  appertaining  to  medical 
treatment  other  than  abortion  and  of  whether  a  suitable  statute 
could  be  ratified  which  would  fall  short  of  vesting  veto  power  in 
the  parents  but  yet  meet  the  United  States  Supreme  Court  standards, 
under  the  present  posture  of  the  law,  federal  and  state,  it  would 
appear  that  a  first  trimester  abortion  may  be  performed  upon  a 
minor  based  upon  the  minor's  consent  alone. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


11   November  1976 
Subject: 

Requested  by: 
Questions: 


Motor      Vehicles;     Equipment;     Warning 
Devices;  Sirens,  Who  May  Use 

Colonel  E.  W.  Jones 

Commander 

State  Highway  Patrol 


(1)  May  the  fire  marshal  of  a  county, 
legally  have  a  siren  on  his  vehicle  (eitheij 
privately  owned  or  county  owned)  andj 
under  what  condition,  if  any,  may  he 
legally  use  the  siren?  (You  will  note  thai 
the  fire  marshal  is  not  the  chief  of  a  firq 
department  as  set  forth  in  G.S.  20-1 25(b)) 

(2)  With  reference  to  G.S.  20-125,  mayl 
a  county  civil  defense  director  install  ^ 
siren  on  his  vehicle;  and  under  whaj 
conditions  may  it  be  used  legally,  if  anyl 


(3)      With  reference  to  G.S.  20-125,  maj  jj, 
an     emergency     services     coordinator    0  ir 
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person  who  supervises  the  civil  defense 
director,  county  fire  marshal ,  and  all 
county  fire  departments)  install  a  siren  on 
his  vehicle  and  under  what  conditions  may 
it  be  legally  used,  if  any? 

(4)  May  red  lights  be  installed  and  used 
on  the  vehicles  described  in  questions  one, 
two  and  three? 

(5)  May  an  emergency  veMcle^  ^ving^ 
warning  by  light  and  siren,  fail  to  stop  for 
a  stop  sign  or  red  signal  light? 

(6)  May  a  pohce  department,  county 
commission  or  city  council  restrict  the 
privilege  afforded  emergency  vehicles  by 
G.S.  20-145? 


ilonclusions:  (1)  No. 

(2)  No. 

(3)  No. 

(4)  No. 

(5)  An  emergency  vehicle  can  fail  to 
stop  for  a  stop  sign  or  red  signal  light  if 
such  vehicle  complies  with  the  provisions 
of  G.S.  20-156;  i.e.,  only  if  the  way  is 
clear. 

(6)  A  police  department,  county 
commission  or  city  counsel  may  restrict,  as 
to  its  employees  or  agents,  the  privilege 
afforded  emergency  vehicles  by 
G.S.  20-145. 

s  to  Conclusion  1 ,  the  position  of  fire  marshal  is  created  pursuant 
G.S.   153A-234  which  reads: 
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"  §  1 53A-234.  Fire  marshal -K  county  may  appoint 
a  fire  marshal  and  employ  persons  as  his  assistants. 
A  county  may  also  impose  any  duty  that  might  be 
imposed  on  a  fire  marshal  on  any  other  officer  or 
employee  of  the  county.  The  board  of  commissioners 
shall  set  the  duties  of  the  fire  marshal,  which  may 
include  but  are  not  limited  to: 

(1)  Advising  the  board  on  improvements  in 
the  fire-fighting  or  fire  prevention  activities 
under  the  county's  supervision  or  control. 

(2)  Coordinating  fire-fighting  and  training 
activities  under  the  county's  supervision  or 
control. 

(3)  Coordinating  fire  prevention  activities 
under  the  county's  supervision  or  control. 

(4)  Assisting  incorporated  volunteer  fire 
departments  in  developing  and  improving  their 
fire-fighting  or  fire  prevention  capabilities. 

(5)  Making  fire  prevention  inspections, 
including  the  periodic  inspections  and  reports  of 
school  buildings  required  by  Chapter  1 1 5  and 
the  inspections  of  day-care  facilities  required  by 
Chapter   110.   A   fire   marshal   shall   not  make 

"        electrical  inspections  unless  he  is  qualified  to  do 
so  under  G.S.   153A-351." 

The  fire  marshal  position  may  or  may  not  be  a  full-time  positioij 
as  the  duties  may  be  imposed  on  any  other  officer  or  employe^ 
of  the  county  and  is  in  the  nature  of  an  administrative  position 
G.S.  20-125  prohibits  the  use  of  sirens  except  as  provided  an 
enumerates  those  who  may  use  such  device.  "Fire  marshal"  is  no 
one  of  those  set  out.  Therefore,  since  the  improper  use  carriei 
criminal  sanctions,  strict  construction  is  necessary  and  woulfl 
preclude  fire  marshals  using  sirens  unless  they  are  permitted  to  d(| 
so  by  reason  of  another  position  held;  i.e.,  the  fire  marshal  ma; 
also   be   the   chief  of  the  voluntary  fire  department,  etc.,  whid 
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positions  are  covered  by  G.S.  20-125.  G.S.  20-125  reads  in  relevant 
part  as  follows: 

"§  20-125.  Horns  and  warning  devices  .-(a.)  Every 
motor  vehicle  when  operated  upon  a  highway  shall  be 
equipped  with  a  horn  in  good  working  order  capable 
of  emitting  sound  audible  under  normal  conditions 
from  a  distance  of  not  less  than  200  feet,  and  it  shall 
be  unlawful,  except  as  otherwise  provided  in  this 
section,  for  any  vehicle  to  be  equipped  with  or  for 
any  person  to  use  upon  a  vehicle  any  siren, 
compression  or  spark  plug  whistle  or  for  any  person 
at  any  time  to  use  a  horn  otherwise  than  as  a 
reasonable  warning  or  to  make  any  unnecessary  or 
unreasonable  loud  or  harsh  sound  by  means  of  a  horn 
or  other  warning  device.  All  such  horns  and  warning 
devices  shall  be  maintained  in  good  working  order  and 
shall  conform  to  regulation  not  inconsistent  with  this 
section  to  be  promulgated  by  the  Commissioner. 

(b)  Every  vehicle  owned  and  operated  by  a  pohce 
department  or  by  the  State  Highway  Patrol  or  by  the 
Wildhfe  Resources  Commission  and  used  exclusively 
for  law-enforcement  purposes,  or  by  a  fire  department, 
either  municipal  or  rural,  or  by  a  fire  patrol,  whether 
such  fire  department  or  patrol  be  a  paid  organization 
or  a  voluntary  association,  and  every  ambulance  used 
for  answering  emergency  calls,  shall  be  equipped  with 
special  Hghts,  bells,  sirens,  horns  or  exhaust  whistles 
of  a  type  approved  by  the  Commissioner  of  Motor 
Vehicles. 

The  operators  of  all  such  vehicles  so  equipped  are 
hereby  authorized  to  use  such  equipment  at  all  times 
while  engaged  in  the  performance  of  their  duties  and 
services,  both  within  their  respective  corporate  hmits 
and  beyond. 

In  addition  to  the  use  of  special  equipment  authorized 
and  required  by  this  subsection,  the  chief  and  assistant 
chiefs    of    any    pohce    department    or   of  any    fire 
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department,  whether  the  same  be  municipal  or  rural, 
paid  or  voluntary,  are  hereby  authorized  to  use  such 
special  equipment  on  privately  owned  vehicles 
operated  by  them  while  actually  engaged  in  the 
performance  of  their  official  or  semiofficial  duties  or 
services  either  within  or  beyond  their  respective 
corporate  Umits. 

As  to  Conclusion  2,  we  find  nothing  in  Chapter  166  (Civil  Defense 
Agencies)  which  would  bring  a  county  civil  defense  director  within 
the  purview  of  the  exceptions  to  G.S.  20-125.  It  should  be  noted: 
that  in  the  event  of  a  disaster  or  civil  defense  emergency,  G.S.  166-5' 
and  6  give  the  Governor  broad  powers  during  the  existence  of  a 
disaster  or  civil  defense  emergency,  and  if  such  should  occur,  it 
would  appear  that  the  Governor  could  suspend  the  operation  of 
this  and  other  sections  of  the  law  for  the  duration  thereof. 

As  to  Conclusion  3,  we  find  nothing  to  bring  an  "emergency  services 
coordinator"  within  the  purview  of  the  exceptions  to  G.S.  20-1  25j 
Therefore,  sirens  would  be  in  violation  thereof. 

As  to  Conclusion  4,  G.S.  20-130.1  prohibits  the  use  of  red  lights 
on  the  front  of  vehicles  except  as  provided  therein  by  exceptions, 
We  find  nothing  which  would  permit  fire  marshals,  county  civil 
defense  directors  or  emergency  services  coordinators  to  use  red  light 
on  the  front  of  vehicles.  G.S.  20-130.1   reads  as  follows: 

"§  20-130.1.  Use  of  red  lights  on  front  of  vehicles 
prohibited;  exceptions -It  shall  be  unlawful  for  any 
person  to  drive  upon  the  highways  of  this  State  any 
vehicle  displaying  red  hghts  visible  from  the  front  of 
said  vehicle.  The  provisions  of  this  section  shall  not 
apply  to  police  cars,  highway  patrol  cars,  vehicles 
owned    by   the   Wildhfe   Resources   Commission   and  j 

operated    exclusively    for  law-enforcement   purposes,  | 

ambulances,  fire-fighting  vehicles,  school  buses,  a 
vehicle  operated  in  the  performance  of  his  duties  or 
services  by  any  member  of  a  municipal  or  rural  fire  { 

department,  paid  or  voluntary,  or  vehicles  of  a 
voluntary  life-saving  organization  that  have  been 
officially  approved  by  the  local  police  authorities  and 
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manned  or  operated  by  members  of  such  organization 
while  on  official  call  or  vehicles  operated  by  medical 
doctors  and  anesthetists  in  emergencies  or  to  such 
lights  as  may  be  prescribed  by  the  Interstate 
Commerce  Commission.  The  provisions  of  this  section 
shall  not  apply  to  motor  vehicles  used  in  law 
enforcement  by  the  sheriff  or  any  salaried  deputy 
sheriff  or  salaried  rural  policeman  of  any  count^^ 
regardless  of  whether  or  not  the  vehicle  is  owned  by 
the  county. 

As  to  Conclusion  5,  G.S.  20-156  states: 

§  20-1 56.  Exceptions  to  the  right-of-way  rule. -{a)  The 
driver  of  a  vehicle  about  to  enter  or  cross  a  highway 
from  an  alley,  building  entrance,  private  road,  or 
driveway  shall  yield  the  right-of-way  to  all  vehicles 
approaching  on  the  highway  to  be  entered. 

(b)  The  driver  of  a  vehicle  upon  a  highway  shall 
yield  the  right-of-way  to  police  and  fire  department 
vehicles  and  public  and  private  ambulances  and  rescue 
squad  emergency  service  vehicles  when  the  latter  are 
operated  upon  official  business  and  the  drivers  thereof 
giving  warning  signal  by  appropriate  Ught  and  by  bell, 
siren  or  exhaust  whistle  audible  under  normal 
conditions  from  a  distance  not  less  than  1,000  feet. 
This  provision  shall  not  operate  to  relieve  the  driver 
of  a  police  or  fire  department  vehicle  or  pubhc  or 
private  ambulance  or  rescue  squad  emergency  service 
vehicle  from  the  duty  to  drive  with  due  regard  for 
the  safety  of  all  persons  using  the  highway,  nor  shall 
it  protect  the  driver  of  any  such  vehicle  from  the 
consequence  of  any  arbitrary  exercise  of  such 
right-of-way. 

rhose  vehicles  enumerated  may  proceed  through  an  intersection 
gainst  a  red  light  or  not  obey  a  duly  erected  stop  sign  provided 
hey  have  determined  the  way  is  clear.  The  operators  are,  however, 
nswerable  for  their  negligence  if  they  fail  to  do  so  and  an  accident 
esults. 
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Relative  to  Conclusion  6,  G.S.  20-145  states: 

§  20-145.  When  speed  limit  not  applicable. -The  spQQd 
limitations  set  forth  in  this  Article  shall  not  apply  to 
vehicles  when  operated  with  due  regard  for  safety 
under  the  direction  of  the  police  in  the  chase  or 
apprehension  of  violators  of  the  law  or  of  persons 
charged  with  or  suspected  of  any  such  violation,  nor 
to  fire  department  or  fire  patrol  vehicles  when 
travehng  in  response  to  a  fire  alarm,  nor  to  public  or 
private  ambulances  and  rescue  squad  emergency  service 
vehicles  when  traveling  in  emergencies,  nor  to  vehicles 
operated  by  the  duly  authorized  officers,  agents  and 
employees  of  the  North  Carohna  Utilities  Commission 
when  travehng  in  performance  of  their  duties  in 
regulating  and  checking  the  traffic  and  speed  of  buses, 
trucks,  motor  vehicles  and  motor  vehicle  carriers 
subject  to  the  regulations  and  jurisdiction  of  the  North 
Carolina  Utilities  Commission,  This  exemption  shall 
not,  however,  protect  the  driver  of  any  such  vehicle 
from  the  consequence  of  a  reckless  disregard  of  the 
safety  of  others. 

Any  agency,  including  governmental  agencies,  can  restrict  the  speed 
at  which  their  own  equipment  or  that  of  their  agents  may  operat(f 
and  many  do.  It  would  appear,  however,  that  a  city  or  town  woulcj 
be  preempted  from  a  general  ordinance  in  conflict  with  this  section; 

■  '  Rufus  L.  Edmisten,  Attorney  General 

-,  William  W.  Melvin 

Deputy  Attorney  General 


15  November   1976 

I 
Subject:  ^       Motor  Vehicles;  Drivers'  Licenses;  Record 

DMV  Action  Upon  Receipt  of  Notice  c 
Conviction 
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Requested  by: 


Mr.  J.  T.  Baker,  Jr.,  Assistant  Director 
Driver  License  Section 
Division  of  Motor  Vehicles 
Department    of    Transportation 


Questions: 


Conclusions: 


(1)  Upon  receipt  of  notice  of  the 
conviction  of  a  motor  vehicle  owner  for 
"aiding  and  abetting"  another  in  operating 
such  vehicle  while  under  the  influence  of 
intoxicating  liquor,  what  DMV  action  is 
appropriate? 

(2)  Upon  receipt  of  notice  of  the 
conviction  of  a  motor  vehicle  owner  for 
"knowingly"  allowing  another  to  operate 
such  vehicle  while  under  the  influence  of 
intoxicating  liquor,  what  DMV  action  is 
appropriate? 

(3)  Upon  receipt  of  notice  of  the 
conviction  of  a  motor  vehicle  owner  for 
"aiding  and  abetting"  an  unlicensed  person 
in  operating  such  vehicle,  what  DMV  action 
is  appropriate? 

(4)  Upon  receipt  of  notice  of  the 
conviction  of  a  motor  vehicle  owner  for 
"knowingly"  allowing  an  unlicensed  person 
to  operate  such  vehicle,  what  DMV  action 
is  appropriate? 

(1)  Revoke  or  suspend  owner's  license  as 
appropriate  under  G.S.  20-17  and 
G.S.  20-19. 

(2)  Assess  owner's  record  two  points  for 
violation  of  G.S.  20-34. 


(3)  Assess  owner's  record  two  points  for 
violation  of  G.S.  20-32  or  G.S.  20-34  as 
appropriate. 
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(4)  Assess  owner's  record  two  points  for 
violation  of  G.S.  20-32  or  G.S.  20-34  as 
appropriate. 

G.S.  20-24  requires  that  every  court  "...forward  to  the  Division  a 
record  of  the  conviction  of  any  person  in  said  court  for  a  violation 
..."  of  the  motor  vehicle  laws.  Upon  receipt  of  such  record,  the 
Division  of  Motor  Vehicles  takes  appropriate  action  in  accordance' 
with  G.S.  20-16.  The  action  taken  may  range  from  suspension  ot 
driving  privileges  to  assessment  of  the  number  of  points  specifieq 
by  the  statute  for  the  offense  committed. 

When  the  court  s  record  of  conviction  does  not  specify  the  statute, 
which  the  Ucensee  has  been  convicted  of  violating  the  Division  must 
look  to  the  underlying  language  to  determine  the  offense  with  whiclj 
the  licensee  has  been  charged  and  convicted.  This  opinion  has  beei^' 
requested  to  clarify  the  legal  effect  of  certain  recurring  and  confusing 
language  and  to  provide  guidelines  for  the  Division  of  Motor  Vehicles 
in  carrying  out  its  legislative  mandate. 

It  is  well  settled  in  the  law  that  aiders  and  abettors  are  guilty  as* 
principals  when  they  permit  intoxicated  persons  to  drive  the! 
vehicles.  But  the  cases  seem  to  require  that  the  owner  be  physicall^; 
present  in  the  vehicle  at  the  time  the  offense  is  committed.  Stati: 
V.  Nail,  239  N.C.  60,  79  S.E.  2d  354  (1953);  State  v.  Gibbs,  22' 
N.C.  677,  44  S.E.  2d  201  (1947);  State  v.  Wallace,  251  N.C.  37{. 
(1959);  Story  v.  U.S.,  16  F.  2d  342,  53  A.L.R.  246,  cert,  denied 
274  U.S.  739,  71   L.Ed.   1318. 

For  these  reasons,  receipt  of  a  court  record  showing  conviction  o 
the  offense  of  "aiding  and  abetting"  in  the  violation  of  one  or  mor 
of  the  motor  vehicle  laws  of  North  Carolina  should  be  regardet 
as  tantamount  to  conviction  of  the  underlying  offense.  j 

More  than  mere  knowledge  is  required  before  a  person  is  considerei^ 
an  aider  or  abettor.  Accordingly,  convictions  reciting  that  th 
Ucensee  "knowingly"  allowed  an  unauthorized  person  to  use  h| 
vehicle  would  not  be  sufficient  to  justify  the  harsh  imposition  d 
G.S.  20-138  penalties.  The  trial  court  might  well  have  intende 
otherwise.  This  language,  however,  falls  squarely  within  the  purviev 
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~of  G.S.  20-32  and  G.S.  20-34.  Both  of  these  statutes  require  only 
knowledge  for  the  completion  of  the  crime.  Both  are  two  (2)  point 
■offenses  under  the  Schedule  of  Point  Values  contained  in 
G.S.  20-1 6(c).  Assessment  of  two  (2)  points  against  the  licensee's 
record  would  therefore  appear  appropriate. 

The  charge  of  allowing  an  unlicensed  (etc.)  person  to  drive  the 
vehicle  owned  by  another  is  embodied  in  G.S.  20-32  and 
G.S.  20-34.  Knowledge  of  the  owner  is  the  only  threshold 
requirement.  Here,  it  is  irrelevant  whether  the  documents  received 
by  the  Division  of  Motor  Vehicles  recite  the  words,  "aiding  and 
ibetting"  or  "knowingly".  Both  terms  suffice  for  conviction.  Two 
'2)  points  should  be  assessed  against  the  owner's  driving  record. 


The  scope  of  this  opinion  is  Umited  to  those  infrequent  situations 
n  which  the  information  provided  the  Division  of  Motor  Vehicles 
3y  the  court  fails  to  set  forth  the  statute  under  which  conviction 
las  been  entered.  If  the  statute  is  set  forth,  the  Division  has  no 
liscretion.  It  must  take  the  action  required  of  it. 

Rufus  L.  Edmisten,  Attorney  General 
George  W.  Lennon 
Associate  Attorney 


9  November   1976 
lubject : 

Requested  by: 

Questions: 


Counties;  Municipahties;  Lenoir 

County-City  of  Kinston  Airport 
Commission;  Contracts;  Bidding 

Vernon  H.   Rochelle 
City  Attorney 
Kinston 

(1)  After  sealed  bids  have  been  opened 
and  read  on  a  contract  proposal  for 
construction  of  an  air  terminal,  can  the 
Lenoir  County-City  of  Kinston  Airport 
Commission    allow    one    of    the    bidding 
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contractors  to  modify  its  bid  on  an 
alternate  proposal  in  order  to  correct  a 
clerical  mistake  as  to  the  amount  of  the 
alternate  bid? 

(2)  If  the  contractor's  base  bid  was  the 
low  bid  and  the  Commission  decides  to 
reject  the  alternate  proposals  called  for  in 
the  specifications,  can  the  Commission 
award  the  contract  to  said  contractor? 

(3)  Can  the  contractor  be  allowed  to 
withdraw  its  bid? 

(4)  If  the  contractor  is  not  allowed  to 
modify  its  alternate  bid  as  set  forth  above,  t 
can  the  Commission  award  the  contract  to 
the  bidder  who  would  then  be  low? 


id 


ii 


Conclusions:  (1)      No. 

(2)  Yes. 

(3)  No. 

(4)  Yes,    if   the    Commission    elects   to) 
exercise  the  alternate  proposals. 

The  Lenoir  County -City  of  Kinston  Airport  Commission,  pursuant! 
to  the  provisions  of  G.S.   143-129,  advertised  for  bids  from  general  Aik 
contractors  for  the  construction  of  an  air  terminal  at  Stallings  Field, 
Kinston,  North  Carolina.  Bids  were  to  be  submitted  by  1 1 :00  o 'clock ,jj 
a.m..  Eastern  Daylight  Time,  October  21,  1976.  Bids  were  to  include 
a  base  bid  plus  thirteen  alternate  items.  All  of  the  alternate  proposals 
were  deductive  rather  than  additive. 


On  October  21,  1976,  a  representative  of  one  bidding  contractor 
(hereinafter  referred  to  as  Contractor  X)  was  sent  to  Kinston  to 
present  that  firm's  bid  on  the  terminal  project.  It  appears  that  upon! 
arrival  this  representative  was  to  contact  the  firm's  home  office  to 
be  instructed  as  to  the  figures  to  be  inserted  in  the  bid  form,  which 
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iwould  include  the  figures  for  the  base  bid  and  the  thirteen  alternates. 
When  the  representative  contacted  the  home  office,  figures  were 
quoted  and  then  set  forth  on  the  bid  form.  The  bid  was  then  sealed 
and  submitted  to  the  Commission  prior  to  the  deadline. 

After  the  deadline,  all  bids  were  opened  and  the  reading  of  the 
bids  was  taking  place  when  the  representative  of  Contractor  X 
mspected  an  error  in  the  firm's  figure  submitted  for  Alternate  No. 
2.  The  representative  contacted  the  home  office  of  the  firm  and 
*vas  informed  that  the  figure  for  Alternate  No.  2  should  have  been 
599,000.00  rather  than  $9,900.00  which  the  representative  had 
vritten  in  on  the  bid  form.  The  representative  then  interrupted  the 
•eading  of  the  bids  and  orally  informed  the  architects  in  charge  of 
;he  reading  that  a  mistake  had  been  made  in  the  firm's  bid  for 
Alternate  No.  2.  The  representative  stated  that  the  figure  should 
lave  been  $99,000.00  rather  than  $9,900.00. 

Contractor  X's  base  bid  was  the  low  bid.  All  bids  exceeded  the 
unds  budgeted  for  the  project.  As  originally  submitted,  the  bid  of 
[Contractor  X  would  not  be  the  low  bid  if  the  Commission  elects 
0  exercise  the  alternates.  If  Contractor  X  is  allowed  to  modify  its 
)id  on  Alternate  No.  2,  its  bid  would  be  low  if  the  Commission 
lects  to  exercise  the  alternates. 

Vs  to  Question  No.  1,  we  are  of  the  opinion  that  Contractor  X 
hould  not  be  allowed  to  modify  its  bid.  This  Office  has  previously 
uled  that  the  modification  of  a  bid  after  the  bid  opening  would 
snd  to  nullify  the  provisions  relating  to  the  opening  of  sealed  bids 
s  set  forth  in  G.S.  143-1 29.  Also,  the  modification  of  a  bid  received 
ubsequent  to  the  time  of  the  public  bid  opening  would  not  be 
dthin  the  spirit  of  the  competitive  bidding  requirements  of 
l.S.   143-129.  41   NCAG   187. 

lS  to  Question  No.  2,  the  facts  submitted  to  this  Office  indicate 
lat  Contractor  X's  base  bid  was  the  low  bid.  If  the  Commission 
ects  to  reject  the  alternate  proposals  called  for  in  the  specifications, 
le  contract  could  be  awarded  to  Contractor  X. 

s  to  Question  No.  3,  we  are  of  the  opinion  that  Contractor  X 
lould  not  be  allowed  to  withdraw  its  base  bid.  The  clerical  mistake 
lade  by  the  representative  of  this  firm  did  not  affect  its  base  bid. 
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It  related  solely  to  Alternate  No.  2.  Any  question  as  to  whether 
or  not  this  contractor  should  be  allowed  to  withdraw  its  bids  on 
the  alternate  proposals  would  appear  to  be  moot.  According  to  the 
facts  submitted  to  this  Office,  this  contractor  will  not  be  the  low 
bidder  if  the  firm  is  not  permitted  to  modify  its  bid  on  Alternate 
No.  2  and  the  Commission  elects  to  exercise  the  alternate  proposals. 

It  is  noted  that  all  bids  received  by  the  Commission  exceeded  the 
funds  budgeted  for  the  project.  The  owner  specifically  reserved  the 
right  to  reject  any  and  all  bids.  Therefore,  it  would  be  proper  for 
the  Commission  to  reject  all  bids  and  readvertise  the  project  for! 
bids. 

As  to  Question  No.  4,  if  the  Commission  elects  to  exercise  the 
alternate  proposals  rather  than  awarding  the  contract  on  the  basis 
of  the  base  bids  submitted,  Contractor  X  will  not  be  the  low  bidder. 
If  the  alternates  are  taken,  the  contract  should  be  awarded  to  the! 
low  bidder.  The  $9,900.00  figure  originally  submitted  by  Contractor 
X  on  Alternate  No.  2  should  be  used  in  determining  the  low  bidder.; 

Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


22  November   1976 
Subject: 
Requested  by: 


Weapons;  Fee  for  Issuance  of  Permit 

Mr.  John  T.  Page,  Jr. 
Attorney  for  Richmond  County 
Board    of    Commissioners 


Question: 


Conclusion: 


Does  the  Board  of  County  Commissioner|e2te 
have    authority   under  G.S.   153A-102   t 
■>►    "  increase  the  fee  for  issuing  weapon  permitj 
as  provided  in  G.S.   14-404?  |s 


No.  G.S.   14-404  is  a  companion  statute  t 
G.S.   14-409.2   over  which  the   Board   q 
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County  Commissioners  have  no  control  and 
an  inequity  would  be  created  as  to  counties 
wherein  G.S.   14-409.3  applies. 

The  statutes  appUcable  to  this  question  read,  in  relevant  part: 

"§  14-404.  Applicant  must  be  of  good  moral 
character;  weapon  for  defense  of  home;  sheriff's  fee.- 
.  .  .  The  sheriff  shall  charge  for  his  services  upon  issuing 
such  license  or  permit  a  fee  of  fifty  cents." 

"§  14^09.3.  Applicant  must  be  of  good  moral 
character;  weapon  for  defense  of  home;  clerk's  fee.-. 
.  .  The  clerk  shall  charge  for  his  services  upon  issuing 
such  Hcense  or  permit  a  fee  of  fifty  cents." 

"§  153A-102.  Commissioners  to  fix  fees.-The  board 
of  commissioners  may  fix  the  fees  and  commissions 
charged  by  county  officers  and  employees  for 
performing  services  or  duties  permitted  or  required  by 
law.  The  board  may  not,  however,  fix  fees  in  the 
General  Court  of  Justice  or  modify  the  fees  of  the 
register  of  deeds  prescribed  by  G.S.  161-10  or  the  fees 
of  the  board  of  elections  prescribed  by  G.S.   1 63-1 07. " 

Though  the  fee  in  question  applicable  to  the  clerk  of  court  pursuant 
o  G.S.  14^09.3  is  not  a  fee  in  the  general  court  in  the  purview 
>f  Article  28  of  Chapter  7A  of  the  General  Statutes,  such  fee  would 
all  within  the  category  of  a  miscellaneous  fee  payable  to  the  clerk 
nd  accounted  for  as  a  miscellaneous  fee.  It  does  not  appear  that 
here  is  any  authority  to  permit  the  Administrative  Office  of  the 
Courts  to  vary  the  fee  estabhshed  under  G.S.  14-409.3.  Therefore, 
o  interpret  G.S.  153A-102  so  as  to  permit  the  various  Board  of 
Commissioners  to  arbitrarily  set  fees  under  G.S.  14-404  would 
reate  problems  in  the  appUcation  of  the  statute  which  we  do  not 
1 1  relieve  were  intended  by  the  General  Assembly.  We  feel  our  position 
raiifi  supported  by  the  mandatory  language  of  G.S.  14-404  and 
i.S.  14-409.4  wherein  appear  the  words,  "shall  charge  for  his 
srvices  upon  issuing  such  hcense  or  permit  a  fee  of  fifty  cents", 
i;e|nd  the  fact  that  an  effort  has  been  made  by  the  General  Assembly 
a  establish  uniform  fees  on  a  statewide  basis  under  Article  28  of 
hapter    7A.    (G.S.    7A-304    et    seq.) 
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24  November   1976 
Subject : 


Requested  by: 


Questions: 


Conclusions: 


Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


State  Departments,  Institutions  andi 
Agencies;  Department  of  Correction;! 
Committed  Youthful  Offenders;; 

Mandatory  Parole;  Segregation  and 
Treatment;  Disqualification  from  Program 

David  L.  Jones 

Secretary 

Department  of  Correction 

(1)  Does  G.S.  §148-49.8(c)  mandate 
the  parole  of  a  committed  youthfuij 
offender  after  the  service  of  four  years  ofj 
his  sentence? 


(2)  May  the  Secretary  of  Correction! 
terminate  a  committed  youthful  offender's 
right  to  parole  under  the  authority  of 
G.S.  §148-49.6,  which  authorizes  the 
Secretary  of  Correction  to  terminate  the 
segregation  and  treatment  of  a  committed 
youthful  offender  who  exercises  a  bad 
influence  upon  a  fellow  prisoner  or  fails  tc 
take  proper  advantage  of  the  opportunities  .ICG 
afforded  him?  i  5 


(3)  What  level  of  hearing  is  required  tc 
terminate  the  segregation  and  treatment  o| 
a  committed  youthful  offender?  \ 

(1)  Yes.  I 

f 

(2)  The  Secretary  of  Correction  may  no 
terminate  a  committed  youthful  offender ' 
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right  to  parole  which  is  acquired  after  he 
has  served  four  years  from  the  date  of  his 
commitment.  The  committed  youthful 
offender's  statutory  right  to  parole  is  not 
a  part  of  the  treatment  which  may  be 
terminated  by  the  Secretary  of  Correction. 

(3)  In  proceedings  to  terminate  a 
committed  youthful  offender's  treatment 
and  his  segregation  from  the  regular  prison 
population,  due  process  requires  that  the 
offender  be  provided  with  advanced 
written  notice  of  the  charges,  that  the 
offender  be  given  a  brief  period  of  time 
after  the  notice  to  prepare  for  appearance 
at  the  hearing,  and  that  there  must  be  a 
written  statement  by  the  fact  finders  as  to 
the  evidence  relied  on  and  reasons  for  the 
termination. 

The  General  Assembly  first  passed  legislation  creating  separate 
programs  for  youthful  offenders  in  1949.  Under  Chapter  297  of 
the  1949  Session  Laws,  the  State  Hospitals  Board  of  Control  was 
authorized  to  convert  the  old  "Prisoners  of  War"  Camp  at  Butner 
into  a  facihty  to  house  one  hundred  youthful  and  first  term 
prisoners.  The  statutory  language  currently  in  force, 
G.S.  §§148-49.1  through  148-49.9,  is  a  part  of  a  1967  rewriting 
of  prison  statutes  by  the  General  Assembly  (Session  Laws  1967, 
c.  996  s.  10).  Minor  amendments  since  1967  have  left  the  provisions 
relating  to  youthful  offenders  virtually  intact. 

N.C.G.S.  §  148^9. 8(c),  one  of  the  statutes  in  question  here,  reads 
as  follows: 

"A  committed  youthful  offender  shall  be  paroled 
under  supervision  on  or  before  the  expiration  of  four 
years  from  the  date  of  his  commitment  and  may  be 
discharged  unconditionally  before  the  expiration  of 
the  maximum  term  imposed." 

yj  A.  primary  principle  of  statutory  construction  is  that  the  legislature 
i\im^  presumed  to  have  used  the  words  of  a  statute  to  convey  their 
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natural  and  ordinary  meaning.  In  re  McLean  Trucking  Company, 
281  N.C.  242,  188  S.E.  2d  452  (1972).  If  the  language  of  a  statute 
is  clear  and  unambigious,  the  statute  must  be  construed  as  it  is 
written,  giving  the  words  used  their  plain  and  ordinary  meaning. 
State  V.  Wiggins,  111  N.C.  147,  158  S.E.  2d  37  (1967).  The  language 
of  the  statute  in  question  states  clearly  and  unequivocally  that  a 
committed  youthful  offender  "shall  be  paroled  under  supervision 
on  or  before  the  expiration  of  four  years  from  the  date  of  his 
commitment."  This  reading  appears  to  be  supported  by  the  case 
law.  In  a  dictum  statement  in  State  v.  Mitchell,  24  N.C.  App.  484, 
487,  211  S.E.  2d  645  (1975),  the  Court  stated  that  a  "committed' 
youthful  of  fender... must  be  conditionally  released  within  four 
years..."  Furthermore,  in  enacting  Article  3A  of  Chapter  148,  "it 
appears  that  our  Legislature  followed  the  Federal  Youth  Corrections 
Act  of  1950,  18  U.S.C.A.  5005,  et  seq.,..^  State  v.  Mitchell,  supra, 
at  488.   18  U.S.C.A.  5017  (c)  reads  as  follows: 

c  "A  youth  offender  committed  under  §  5010(b)  of  this 

chapter     shall     be     released     conditionally     under  Fo 

supervision  on  or  before  the  expiration  of  four  years 
from  the  date  of  his  conviction  and  shall  be  discharged 
unconditionally  on  or  before  six  years  from  the  date  i 

of  his  conviction."  j 

The  federal  cases  have  interpreted  the  federal  provision  to  mean 
that  a  youth  offender  cannot  be  held  for  more  than  six  years.  FisH, 
V.  United  States,  254  F.  Supp.  906  (D.C.  Md.  1966).  See  alsd 
Pilkington  v.  United  States,  315  F.  2d  204  (4th  Cir.  1963);  Freeman^ 
V.   United  States,  308  F.  Supp.  456  (S.D.  N.Y.   1969). 

Whether  or  not  a  committed  youthful  offender's  statutory  right  to 
conditional  release  after  the  service  of  four  years  of  his  sentence 
can  be  terminated  by  the  Secretary  of  Correction  is  a  question  whicli 
must  be  viewed  in  light  of  current  constitutional  law,  in  additiorj 
to  the  apparent  intent  of  the  legislature.  Apparently  it  was  the  inten 
of  the  legislature  in  1967  that  G.S.  §  148-49.6,  which  gives  to  thf| 
Secretary  of  Correction  the  authority  to  terminate  the  segregatiorj 
and  treatment  of  a  committed  youthful  offender,  would  allow  tbi 
Secretary  to  terminate  the  offender's  right  to  parole  if  the  offendeinpj 
exercised  a  "bad  influence  upon  his  fellow  prisoners,"  or  failed  "tc! 
take    proper    advantage    of    the    opportunities    offered    by    sucl 
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segregation  and  treatment."  It  was  apparently  intended  that  a 
committed  youthful  offender  who  had  failed  to  benefit  from  the 
special  programs  and  had  not  made  satisfactory  rehabilitative 
progress  could  lose  his  right  to  segregation,  treatment  and  parole, 
in  the  discretion  of  the  Secretary.  In  effect,  the  Secretary  could 
"resentence"  a  youthful  offender  from  a  four  year  period  of 
incarceration  with  parole  to  a  confinement  period  of  whatever  the 
offender's  original  judgment  and  sentence  called  for,  which  could 
be,  for  example,  twenty  years,  thirty  years,  or  life. 

It  is  the  opinion  of  this  office  that  current  trends  in  constitutional 
law  will  no  longer  permit  the  Secretary  to  bring  about  such  a  vast 
change  in  a  prisoner's  period  of  incarceration  when  that  change 
would  be  determined  "in  the  opinion  of  the  Secretary."  Moreover, 
the  possibility  of  a  greatly  increased  period  of  incarceration  would 
be  such  a  "grievous  loss"  to  the  offender  that  it  is  doubtful  that 
internal  procedures  within  the  Department  of  Correction  would 
provide  the  due  process  requirements  demanded  by  the  Fifth  and 
Fourteenth  Amendments  to  the  United  States  Constitution.  Under 
recent  United  States  Supreme  Court  ruhngs,  due  process  procedures 
are  required  for  parole  revocation,  probation  revocation,  and 
discipHnary  hearings  which  result  in  deprivation  of  goodtime  credits. 
Morrissey  v.  Brewer,  408  U.S.  471  (1972);  Gagnon  v.  Scarpelli,4\\ 
U.S.  778  (1973)  and  Wolff  v.  McDonnell,  418  U.S.  539  (1974). 
For  parole  revocation,  the  minimum  requirements  of  due  process 
include  a  final  hearing  procedure  including;  (a)  written  notice  of  the 
claimed  violations  of  parole;  (b)  disclosure  to  the  parolee  of  evidence 
against  him;  (c)  opportunity  to  be  heard  in  person  and  to  present 
witnesses  and  documentary  evidence;  (d)  the  right  to  confront  and 
cross  examine  adverse  witnesses,  absent  good  cause  for  not  allowing 
confrontation;  (e)  a  neutral  body  to  hear  the  evidence;  and  (0  a 
written  statement  by  the  fact  finders  as  to  the  evidence  relied  on 
and  reasons  for  revoking  parole.  Morrissey  v.  Brewer,  supra,  at  p. 
489.  For  probation  revocation,  the  probationer  is  entitled  to  a  final 
hearing  under  the  conditions  specified  in  Morrissey  v.  Brewer,  supra. 
Furthermore,  in  hearings  involving  the  revocation  of  probation  or 
parole,  the  decision  as  to  an  indigent's  need  for  appointed  counsel 
must  be  made  on  a  case-by-case  basis.  Gagnon  v.  Scarpelli,  supra, 
at  pp.  662,  666.  In  prison  disciplinary  proceedings,  due  process  does 
not  require  confrontation  and  cross  examination  procedures  nor  does 
it  require  that  the  inmates  have  the  right  to  counsel.  Due  process 
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does  require,  however,  that  written  notice  of  the  charges  be  given 
to  the  inmates,  that  there  be  a  written  statement  by  the  fact  finders 
as  to  the  evidence  rehed  on  and  reasons  for  any  discipUnary  action, 
and  that  the  inmate  be  allowed  to  call  witnesses  and  present  evidence 
when  permitting  him  to  do  so  will  not  be  unduly  hazardous  to 
institutional  safety  or  correctional  goals.  Wolff  v.  McDonnell,  supra, 

at  pp.  955-959;  cf.  Baxter  v.  Palmigiano, U.S.    47 

L.    Ed.    2d    810,    96    S.Ct.    1551    (1976). 

If  G.S.  §  148-49.6  were  to  be  read  to  give  the  Secretary  of 
Correction  the  authority  to  terminate  the  offender's  right  to  parole, 
it  is  evident  that  current  Supreme  Court  interpretations  of 
constitutional  due  process  mandate  that  more  than  "the  opinion 
of  the  Secretary"  would  be  necessary.  Therefore,  the  authority  of 
the  Secretary  of  Correction  to  terminate  the  segregation  and 
treatment  of  an  offender  cannot  reasonably  be  understood  to  give 
the  Secretary  the  power  to  terminate  the  offender's  right  to  parole, 
especially  when  the  due  process  requirements  for  parole  revocation, 
probation  revocation  and  discipUnary  hearings  are  considered.  It  is 
apparent  that  the  only  adequate  procedure  for  terminating  the| 
offender's  right  to  parole  would  be  a  judicial  process  in  which  the  | 
offender  would  have  the  full  panoply  of  due  process  rights.  No 
adequate  procedure  for  terminating  the  committed  youthful 
offender's  right  to  parole  is  currently  in  existence. 

The  termination  of  the  segregation  and  treatment  of  a  committed 
youthful  offender  would  require  much  less  procedural  due  process, 
since  the  only  interests  involved  are  segregation  from  other  inmates 
and  participation  in  special  programs.  The  length  of  the  offender's 
incarceration  would  not  be  directly  affected.  Therefore,  the  only,! 
due  process  required  for  this  termination  is  that  the  offender  be 
given  notice  of  the  charge,  an  opportunity  to  respond  to  the  charges, 
and  a  written  statement  setting  forth  the  reasons  for  the  termination! 
of  segregation  and  programs. 

The  statutes  themselves  lend  support  to  the  separation  of  the  right 
to  parole  from  the  right  to  treatment  and  segregation.  The  power 
to  terminate  the  segregation  and  treatment  of  a  committed  youthful 
offender  does  not  cover  the  offender's  right  to  parole,  because  thej, 
right  to  parole  is  a  separate  portion  of  the  statute  which  stands 
alone  and  apart  from  the  termination  provision.  The  rehabilitative 
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treatment  and  the  segregation  of  the  committed  youthful  offender 
from  the  rest  of  the  prison  population,  which  the  Secretary  may 
terminate,  are  procedures  given  to  the  Department  of  Correction 
to  better  prepare  the  committed  youthful  offender  for  his  parole. 
The  parole  is  not  a  part  of  the  treatment  or  segregation.  Even  if 
the  Secretary  of  Correction  determines  that  a  committed  youthful 
offender  shall  have  his  treatment  and  segregation  terminated,  the 
offender  retains  his  status  as  a  committed  youthful  offender  and 
his  right  to  parole  after  serving  four  years  of  his  sentence. 

Rufus  L.  Edmisten,  Attorney  General 

Jack  Cozort 

Associate  Attorney  General 

Jacob  L.  Safron 

Special  Deputy  Attorney  General 


26  November   1976 
Subject: 

Requested  by: 


Drivers'    Licenses;    Record;    DMV    Action 
Upon  Receipt  of  Notice  of  Conviction 

Mr.  J.  T.  Baker,  Jr.,  Assistant  Director 
Driver  License  Section 
Division  of  Motor  Vehicles 


Question: 


Conclusion: 


Upon  receipt  of  notice  of  the  conviction 
of  a  motor  vehicle  owner  for  "allow  person 
under  the  influence  of  intoxicating  hquor 
to  operate  motor  vehicle,  same  registered 
to  defendant,  while  the  vehicle  was  under 
the  control  of  the  above-named 
defendant,"  what  DMV  action  is 
appropriate? 

Revocation  or  suspension  of  the  owner's 
driver's  Hcense  as  appropriate  under 
G.S.  20-17  and  G.S.  20-19. 


The   conviction  herein  addressed  was  for  allowing  an  intoxicated 
person   "to  operate  motor  vehicle,  same  registered  to  defendant, 
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while  vehicle  was  under  the  control  of  the  above-named  defendant". 
Clearly,  the  charge  sets  forth  every  element  of  the  offense  of  aiding 
and  abetting  an  intoxicated  driver  in  the  operation  of  a  motor 
vehicle. 

It  is  well  settled  in  the  law  that  aiders  and  abettors  are  guilty  as 
principals  when  they  permit  vehicles  owned  by  them  to  be  driven 
by  intoxicated  persons.  State  v.  Nail,  239  N.C.  60,  79  S.E.  2d  354 
(1953). 

This  should  be  treated  as  a  conviction  for  violation  of  G.S.  20-138 
and  the  Division  of  Motor  Vehicles  should  take  action  appropriate  \ 
to  its  mandate  under  G.S.  20-17  and  G.S.  20-19. 

Also  see  Attorney  General  Opinion  to  Mr.  J.  T.  Baker  dated  15 
November  1976. 

^  Rufus  L.  Edmisten,  Attorney  General 

George  W.  Lennon 
Associate  Attorney 


26  November  1976 
Subject: 

Requested  by: 

Questions: 


Mental  Health;  Involuntary  Commitment; 
Voluntary  Admission;  Patients'  Rights; 
Special  Counsel's  Access  to  Patient  Records 

Miss  Prentiss  Anne  Allen 
Special  Counsel 
Broughton  Hospital 

(1)  Is    a    special    counsel    at    a    State 
Regional  Psychiatric  Hospital,  acting  withi 
his  client's  consent,  entitled  as  a  matter  of  i 
right  to  see  his  client's  hospital  charts  or 
records  unattended  by  hospital  staff? 

(2)  Does  such  special  counsel  need 
permission  from  a  physician  at  the  State 
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Regional  Psychiatric  Hospital  in  order  to 
see  his  client's  charts  or  records? 

(3)  Does  a  State  Regional  Psychiatric 
Hospital  physician  have  any  privilege  which 
allows  him  to  refuse  special  counsel  the 
opportunity  to  see  his  chent's  charts  or 
records? 

(4)  Does  a  person  have  the  right  or 
privilege  to  admit  himself  voluntarily  to  a 
State  Regional  Psychiatric  Hospital? 

(5)  Does  a  State  Regional  Psychiatric 
Hospital  physician  have  the  right  to 
approve  voluntary  admission  versus 
involuntary  commitment  to  that  regional 
hospital? 

(6)  Must  a  person  go  through 
involuntary  commitment  proceedings  if  he 
desires  to  voluntarily  admit  himself  to  a 
State  Regional  Psychiatric  Hospital? 

(7)  May  a  State  Regional  Psychiatric 
Hospital  physician  destroy  an  application 
for  voluntary  admission  to  that  regional 
hospital  and  declare  it  invahd  if  he  does 
not  approve  of  it? 

Conclusions:  (1)      Special    counsel    has    the    right    to 

receive  copies  of  pertinent  records  of  his 
client  in  accordance  with 

G.S.   122-55.2(d),  G.S.   122-55. 14(c), 

G.S.  122-8. 1(b),  and  G.S.  122-58.7(h). 
Examination  of  the  original  records  could 
afford  a  reasonable,  economical  and 
practical  substitute  for  unnecessary 
copying  of  documents  to  be  provided  to 
counsel.  However,  special  counsel  does  not 
have  the  right  to  see  the  client's  records 
unattended    by    hospital    staff. 
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(2)  No  restriction  may  be  placed  upon 
the  patient's  right  to  have  his  counsel 
provided  with  copies  of  all  pertinent 
records  and  information  relating  to  the 
patient.  However,  reasonable  restrictions 
necessary  to  orderly  operation  of  a  State 
Regional  Psychiatric  Hospital  may  be 
placed  upon  the  time,  place  and 
surrounding  circumstances  under  which 
counsel  may  examine  a  patient's  charts  and 
records. 

(3)  As  affecting  special  counsel,  a  State 
Regional  Psychiatric  Hospital  physician  has 
the  privilege  of  non-disclosure  of  any 
information,  record,  report,  case  history  or 
memorandum  dealing  with  the  patient 
absent  an  order  issued  by  a  court  of 
competent  jurisdiction,  subject,  however, 
to  the  Umitations  set  forth  in  conclusions 
(1)  and  (2),  above. 

(4)  Any  person  has  the  right  to  seek 
voluntary  admission  to  a  State  Regional 
Psychiatric  Hospital.  He  has  no  right  or  \ 
privilege  to  be  admitted  if  the  evaluating 
physician  determines  that  he  is  not  in  need 
of  treatment  or  further  evaluation  by  the 
facihty  or  that  the  person  will  not  be 
benefitted  by  the  treatment  available. 

(5)  If  application  for  voluntary 
admission  alone  has  been  made,  a  State 
Regional  Psychiatric  Hospital  physician 
may  approve  or  disapprove  voluntary 
admission  under  the  criteria  set  forth  in 
conclusion  (4).  If  (a)  action  to  secure  the 
involuntary  commitment  has  been 
instituted,  (b)  a  quahfied  physician  has 
determined  that  the  person  meets  the 
criteria   for  involuntary   commitment,  (c) 
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the  individual  is  being  detained  at  a  State 
Regional  Psychiatric  Hospital  pending 
hearing,  and  (d)  the  individual  then  appUes 
for  voluntary  admission,  his  disposition  is 
determined  by  the  district  court  judge 
having  jurisdiction  over  the  involuntary 
commitment  proceedings. 

(6)  The  requirement  for  involuntary 
commitment  proceedings  depends  upon  the 
factual  situation  as  described  in  conclusion 
(5)  above. 

(7)  A  State  Regional  Psychiatric 
Hospital  physician  does  not  have  the 
authority  to  destroy  an  application  for 
voluntary  admission  and  declare  it  invahd 
solely  because  he  does  not  approve  of  it. 

At  the  time  of  the  ratification  of  the  current  and  enhghtened 
involuntary  commitment  statutes,  the  North  Carolina  General 
Assembly  provided  that  all  respondents  at  initial  hearings  or 
rehearings  are  entitled  to  counsel  selected  or  appointed. 
G.S.  122-58.7(c);  G.S.  122-58.1 1(c).  For  purposes  of  representing 
individuals  at  rehearings  (and  representing  minors  at  their  initial 
hearings  required  for  voluntary  admission  to  treatment  facihties)  the 
positions  of  special  attorneys  have  been  created  at  the  State  Regional 
Psychiatric  Hospitals.  G.S.  122-58.12;  G.S.  122-56. 7(c).  Apparently 
some  questions  have  now  arisen  as  to  the  permissible  extent  of  access 
of  a  special  counsel  to  charts  and  records  of  a  respondent  represented 
by  him. 

G.S.  122-8.1,  inter  alia,  renders  patients'  records  at  the  Regional 
Psychiatric  Hospitals  privileged;  this  privilege  is  similar  to  the 
physician-patient  privilege  created  by  G.S.  8-53,  but  is  more  closely 
tailored  to  the  existing  situation  in  the  hospitals.  In  any  assessment 
of  the  scope  of  this  privilege,  it  must  be  recognized  that  it  is  the 
privilege  of  the  patient  only  and  not  that  of  the  physician  or  hospital 
"  and  that  it  may  be  waived  by  the  former.  Sims  v.  Charlotte  Liberty 
Mutual  Insurance  Co.,  257  N.C.  32  (1962);  Yow  v.  Pittman,  241 
N.C.  69  (1954);  42  N.C.A.G.  291   (1973). 
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Further,  subsection  (b)  of  G.S.  122-8.1,  added  in  1974,  contains 
the  following  specific  authorization  for  access  to  information: 

"(b)  NotWithstJinding  the  provisions  of  subsection 
(a),  certified  copies  of  written  results  of  examinations 
by  qualified  physicians  and  medical  records  in  the 
cases  of  mentally  ill  and  inebriate  respondents 
committed  or  facing  commitment  proceedings  under 
Article  5 A  of  this  Chapter  shall  be  furnished  through 
the  appropriate  clerk's  office  to  the  respondent's 
counsel,  and  to  the  court  and  the  district  attorney  in 
hearings  and  rehearings  conducted  pursuant  to  Article 
5A.  Except  as  to  matters  pertaining  to  the 
commitment  under  review,  the  confidentiality  of  the 
physician-patient  relationship  shall  be  preserved." 

Elsewhere  by  way  of  elaboration  of  the  rights  of  adult  patients  in 
our  treatment  facilities,  the  General  Assembly  used  the  following 
significant  language: 

"...(N)o  restriction  may  be  placed  upon  the  right  of 
any  patient  to  communicate  with  an  attorney  of  the 
patient's  choice,  to  have  that  attorney  visit  with  him 
and,  with  the  consent  of  the  patient,  to  have  the 
attorney  provided  with  copies  of  all  pertinent  records 
and  information  relating  to  the  patient." 
G.S.   122-55.2(d). 

Similar  provision  has  been  made  for  minors  in  these  facilities.  See 
G.S.   122-55. 14(c). 

The  upshot  of  these  provisions  is  that  the  special  counsel,  acting 
in  a  case  wherein  he  is  statutorily  charged  with  the  duties  of  counsel 
for  a  respondent,  has  been  accepted  by  the  respondent  as  counsel, 
and  is  acting  with  the  patient's  consent,  has  the  right  to  receive 
copies  of  pertient  records  and  information,  which  could  well  include 
a  patient's  charts.  Ancillary  to  this  should  be  the  opportunity,  upon 
request,  for  counsel  to  examine  these  records.  Customary  practices 
and  the  interest  of  economy  would  indicate  that  this  is  a  very 
practical  method  of  insuring  access  to  information  while  obviating 
the  unnecessary  expenditure  of  costs  of  reproduction  of  documents 
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There  is,  however,  no  entitlement  to  a  completely  unfettered 
examination  of  these  records  which  would  interfere  with  the  orderly 
operation  of  the  hospital.  Reasonable  hmitations  as  to  the  time, 
place,  and  surrounding  circumstances  for  this  examination  are 
permitted.  Further,  the  custodian  of  the  records  is  charged  with 
maintaining  their  integrity  and  completeness.  A  proposal  for 
requiring  unfettered  delivery  of  original,  vital  records  to  a  counsel 
in  an  adversary  proceeding  finds  no  support  in  pertinent  statutes 
nor  in  common  litigation  practices.  Ordinarily,  it  would  seem  that 
working  out  the  details  of  examination  of  patient's  records  in  this 
type  of  situation  between  two  professionals-both  charged  with 
maintaining  ethical  standards  and  presumably  both  interested  in  the 
welfare  of  the  patient-should  not  present  any  real  problem. 

Turning  to  the  question  of  voluntary  admission  vis-a-vis  involuntary 
commitment,  the  following  statement  of  underlying  pohcy  should 
serve  as  excellent  guidance  in  resolving  the  questions  posed: 

"§122-56.1.  Declaration  of  policy. -It  is  the  policy  of 
the  State  to  encourage  voluntary  admissions  to 
treatment  facihties;  and  to  assure  that  the  admission 
of  any  person  with  mental  illness  to  a  treatment 
facihty  shall  be  implemented  under  conditions  that 
protect  the  dignity  and  rights  of  the  person." 

Absent  the  institution  of  involuntary  commitment  proceedings,  the 
only  authorized  reason  for  refusing  admission  of  a  mentally  ill  person 
or  an  inebriate  to  a  treatment  facility  must  be  a  determination  by 
the  evaluating  physician  that  the  individual  is  not  in  need  of 
treatment  or  will  not  be  benefitted  by  available  treatment. 
G.S.  122-56.3.  Conversely,  once  involuntary  commitment 
proceedings  have  been  instituted  and  the  situation  has  reached  the 
stage  described  in  conclusion  (5),  above,  there  is  no  privilege  enuring 
to  the  respondent  that  entry  should  be  through  voluntary  admission. 
It  must  be  recognized  that  the  basic  requirements  for  hospitalization 
differ,  i.e.,  need  for  treatment  versus  imminent  danger  to  himself 
or  others.  The  timing  of  the  submission  of  the  application  for 
voluntary  admission,  together  with  factors  indicative  of  whether  it 
is  in  truth  voluntary,  are  matters  proper  for  the  consideration  of 
;the  judge  together,  of  course,  with  his  noting  the  pohcy  of 
encouraging  voluntary  admissions.  The  respondent  should  normally 
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be  entitled  to  produce  evidence  of  this  application  for  admission, 
just  as  the  evaluating  physician  or  other  medical  personnel  should 
be  allowed  to  testify  as  to  any  reasons  mihtating  toward  involuntary 
commitment-  including  the  effect  of  the  type  of  entry  into  the 
hospitalization  as  affecting  the  chances  of  success  of  the  therapy 
received  therein. 

The  basic,  overriding  consideration  in  each  case  should  be  the  welfare 
of  the  respondent.  After  hearing  all  evidence,  including  the  types 
described  above,  the  trial  judge  will  then  be  in  a  position  to 
determine  if  hospitalization  is  in  order,  and,  if  so,  he  may  enter 
an  order  directing  involuntary  commitment  or  one  permitting  the 
respondent  to  secure  voluntary  admission. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


1   December  1976 
Subject: 

Requested  by: 

Question: 


Conclusion: 


State  Departments,  Institutions,  and 
Agencies;  State  Personnel  Office;  Positions 
Exempt  from  State  Personnel  Act 

Mr.  G.  C.  Davis,  Jr.,  Director 
Position  Analysis  Division 
Office  of  State  Personnel 

Do  the  provisions  of  G.S.  126-5(b), 
relating  to  persons  in  positions  exempt 
from  the  State  Personnel  Act,  control  over 
the  provisions  of  G.S.  143B-9,  also  relating 
to  persons  in  positions  exempt  from  the 
State  Personnel  Act? 

Yes. 


The  State  Personnel  Act,  Chapter  126,  sets  out  the  positions  which 
are  subject  to  its  provisions  and  certain  categories  of  exemptions 
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from  the  Act.  In  Section  126-5(b)  the  statute  lists  categories  of 
employees  or  positions  exempt  from  the  State  Personnel  Act  and 
then  provides  five  groups  of  employees  which  are  exempt  from  the 
Act  except  as  to  salaries.  Those  five  groups  include  a  "chief  deputy 
or  chief  administrative  assistant  to  the  head  of  each  State  department 
who  is  designated  either  by  statute  or  by  the  administrative  head 
to  act  for  and  perform  all  of  the  duties  of  such  administrative  head 
during  his  absence  or  incapacity."  Also  included  are  "(o)ther 
deputies,  administrative  assistants,  division  or  agency  heads  or  other 
employees,  by  whatever  title,  that  serve  in  policy-making  positions, 
such  positions  to  be  designated  by  the  Governor  or  by  each  elected 
department  head  in  a  letter  to  the  State  Personnel  Director,  the 
Speaker  of  the  North  Carolina  House  of  Representatives  and  the 
President  of  the  North  Carolina  Senate  by  May  1  of  the  year  in 
which  the  oath  of  office  is  administered  to  each  governor."  Also 
exempt  under  G.S.  126-5(b),  except  as  to  salary,  are  a  "confidential 
assistant  and  two  confidential  secretaries  for  each  elected  or 
appointed  department  head  and  one  confidential  secretary  for  each 
chief  deputy  or  chief  administrative  assistant,"  a  confidential 
secretary  to  each  position  designated  as  policy-making,  and  all 
employees  of  the  offices  of  the  Governor  and  the  Lieutenant 
Governor. 

The  Executive  Organization  Act  of  1973,  Chapter  MSB,  also 
addressed  the  question  of  which  positions  were  exempt  from  the 
Personnel  Act.  This  section  provides  that  the  head  of  each  major 
department  of  State  government  may  "appoint  a  chief  deputy  or 
chief  assistant  and  such  chief  deputy  or  chief  assistant  shall  not 
be  subject  to  the  State  Personnel  Act.  The  salary  of  such  chief 
deputy  or  chief  assistant  shall,  upon  the  recommendation  of  the 
Governor,  be  set  by  the  General  Assembly." 

Under  the  provisions  of  the  State  Personnel  Act,  the  chief  deputy 
or  chief  assistant  of  each  head  of  a  State  department  may  be 
designated  either  by  statute  or  by  the  head  of  the  department  to 
act  for  and  perform  all  of  the  duties  of  the  head  during  his  absence 
or  incapacity,  or  may  be  designated  as  being  in  a  policy-making 
position.  Either  way,  he  or  she  would  be  exempt  from  the  State 
Personnel  Act  except  as  to  salary  according  to  the  provisions  of 
Chapter  126.  However,  under  the  provisions  of  the  Executive 
Organization  Act  of  1973,  Chapter  143B,  such  chief  deputy  or  chief 
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assistant  would  not  be  subject  to  the  State  Personnel  Act  even  as 
to  salary.  Under  §143B-9,  the  salary  of  the  chief  deputy  or  chief 
assistant  would  be  set  by  the  General  Assembly  upon  the 
recommendation  of  the  Governor.  These  two  provisions  are  clearly 
irreconcilable.  The  relevant  provisions  of  the  State  Personnel  Act 
were  passed  in  1975  and  became  effective  on  February  1,  1976, 
after  the  Executive  Organization  Act  of  1973  had  been  in  effect 
over  two  years. 

"Repeals  by  implication  are  not  favored,  and  a  later 
statute  will  not  repeal  a  former  statute  unless  the  two 
are  in  irreconcilable  conflict,  and  repeal  by  implication 
is  necessary.  Statutes  dealing  with  the  same  subject 
matter  will  be  harmonized,  if  possible,  to  give  effect 
to  each,  since  the  presumption  is  against  repeal  by 
implication.  But  where  two  statutes  are  in 
irreconcilable  conflict,  the  statute  first  enacted  must 
^  give  way  to  the  latter  to  the  extent  of  the  conflict, 
the  last  expression  of  the  legislative  will  on  the  matter 
being  the  law."  7  Strong's  N.C.  Index  2d,  Statutes, 
§11   (1968). 

Since  the  provisions  of  the  Executive  Organization  Act  of  1973  and 
the  later-enacted  State  Personnel  Act  are  in  irreconcilable  conflict 
as  to  whether  or  not  chief  administrative  assistants  or  chief  deputies 
of  department  heads  are  governed  by  the  State  Personnel  Act  as 
to  salary,  the  later-passed  statute  must  control. 

Thus,  to  the  extent  that  differences  between  the  two  statutes  cannot 
be  reconciled,  the  provisions  of  the  State  Personnel  Act  enacted 
in   1975  to  be  effective  February   1,   1976,  will  govern. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney  General 


6  December  1976 

Subject:  Mental  Health;  Involuntary  Commitment; 

Authority     to    Hold    Initial    Involuntary 
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Commitment  Hearing  at  a  Veterans 
Administration  Hospital 

Requested  by:  Representative  Robie  L.  Nash 

31st  District 
N.  C.  General  Assembly 

Question:  May   the   initial  involuntary   commitment 

hearing  required  by  G.S.  122-58.7  be  held 
at  a  Veterans  Administration  Hospital  in  a 
situation  involving  a  respondent  who  is  a 
non-resident  of  the  county  where  that 
hospital  is  located? 

Conclusion:  Yes,  if  the  respondent  does  not  object. 

In  referring  to  the  initial  hearings  required  for  involuntary 
commitment  of  the  mentally  ill  and  inebriates,  G.S.  122-58. 7(f) 
provides: 

"(f)  Hearings  may  be  held  in  an  appropriate  room 
not  used  for  treatment  of  patients  at  the  mental  health 
facility  in  which  the  respondent  is  being  treated,  if 
it  is  located  within  the  judge's  judicial  district,  or  in 
the  judge's  chambers.  A  hearing  shall  not  be  held  in 
a  regular  courtroom,  over  objection  of  the  respondent, 
if  in  the  discretion  of  a  judge,  a  more  suitable  place 
is  available."   (Emphasis  suppUed) 

Via  G.S.  122-58.15,  the  use  of  Veterans  Administration  Hospitals 
for  treatment  of  the  mentally  ill  and  inebriates  in  North  Carolina 
was  facilitated.  As  pertinent  here,  that  section  stipulates  as  follows: 

"§122-58.15.  Commitment  of  eligible  veterans  to 
Veterans  Administration  facility -RQfQTQncQS  in  this 
Article  to  community  or  regional  mental  health 
facilities  shall  be  deemed  to  include  any  facility 
operated  by  the  Veterans  Administration  for  inpatient 
care  and  treatment  of  mentally  ill  or  inebriate  veterans. 
Such  a  facility  may  be  used  for  temporary  detention 
pending  a  district  court  hearing,  and  for  commitment 
subsequent  to  such  a  hearing....    (Emphasis    suppHed) 
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Subsequently,  in  1976,  the  General  Assembly  enacted 
G.S.  1 22-58. 7A  dealing  with  venue  for  involuntary  commitment 
hearings.  Subsection  (a)  thereof  contains  the  following  directory 
language  on  this  subject: 

'*(a)  In  all  cases  where  the  respondent  is  held  at  a 
regional  mental  health  facility  pending  the  district 
court  hearing  as  provided  in  G.S.  122-58.6,  unless  the 
respondent  through  counsel  objects  to  the  venue,  the 
hearing  required  by  G.S.  122-58.7  shall  be  held  in  the 
county  in  which  the  facility  is  located."  (Emphasis 
supplied) 

Manifest  throughout  these  statutes  is  a  dual  purpose:  A  desire  to 
avert  as  much  unnecessary  travel  of  the  respondent  as  is  possible 
and  insuring  as  much  privacy  to  the  respondent  at  his  hearings  as 
is  practical  commensurate  with  the  basic  American  principle  that 
he  is  entitled,  upon  request,  to  open  court  proceedings.  Legislative 
hearings  preceding  the  enactment  of  the  bulk  of  the  present  Article 
5 A,  Chapter  122,  focused  attention  on  the  economic  desirability 
of  achieving  these  ends  as  well  as  the  danger  of  adverse  effect  upon 
the  respondent's  mental  condition  which  can  result  from  excess 
transportation  and  unnecessary  exposure  to  pubhcity, 
embarrassment,  and  possibly  ridicule.  Similarly,  the  desirability  of 
utilizing  the  Veterans  Administration  Hospitals  in  this  State  in 
fulfilling  the  role  of  treatment  facihties  was  forcefully  advanced  and 
fully  explored;  the  result  was  the  enactment  of  G.S.  122-58.15. 
Significantly,  even  at  that  time,  authority  for  conducting  rehearings 
at  the  Veterans  Administration  Hospital  was  furnished  by  the  second  [ 
paragraph  of  G.S.    122-58.15. 

Examination  of  Article  5 A,  Chapter  122,  in  its  entirety,  mandates 
the  conclusion  that  initial  hearings  are  permissible  at  a  mental  health 
facility  where  the  respondent  is  located  (G.S.  122-58. 7(f)),  that,| 
absent  objection,  this  is  true  even  though  the  respondent  in  a 
regional  mental  health  facility  is  a  resident  of  another  county 
(G.S.  1 22-58. 7A),  and  that  a  Veterans  Administration  Hospital  must 
be  equated  to  a  regional  mental  health  facility  for  this  purpose 
(G.S.   122-58.15). 
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Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


6  December  1976 
Subject: 

Requested  by: 

Question: 


Mental  Health;  Infants  and  Incompetents; 
Area  Mental  Health  Programs;  Counseling 
of  Minor  Without  Parents  Consent 

Mr.   R.  J.  Bickel 

Assistant  Director  for  Administration 

Division  of  Mental  Health  Services 

May  an  area  mental  health  center  operated 
by  an  area  mental  health  program 
organized  under  Article  2C,  Chapter  122 
of  the  General  Statutes  give  out-patient 
counseling  to  a  minor  upon  request  by  such 
minor  but  without  the  consent  of  his 
parent  or  guardian? 

Only  in  an  emergency  situation  may  this 
counseling  be  given  without  the  area 
mental  health  program,  the  area  mental 
health  center,  and  responsible  officials  and 
employees  being  vulnerable  to  litigation 
instituted  by  the  parent  or  guardian. 


With  certain  exceptions,  North  Carolina  has  long  followed  the 
common  law  requirement  that  consent  of  a  parent  is  required  before 
administering  medical  treatment  in  order  to  insulate  the  provider 
from  a  later  claim  for  damages  predicated  upon  such  unauthorized 
treatment.  When  confronted  with  the  question  as  to  the  admission 
of  a  minor  into  a  treatment  facility  for  in-patient  treatment,  this 
Office  has  previously  held,  in  effect  that  the  general  common  law 
applies  to  treatment  for  a  mental  illness  or  disease  in  similar  fashion 
to  treatment  for  any  other  illness  or  disease.  See  44  N.C.A.G.  3 


Conclusion: 
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(1974)  and  44  N.C.A.G.  6  (1974).  The  following  language  from  the 
latter  opinion  appears  apropos  to  the  present  question: 

"However,  elsewhere  in  the  General  Statutes  the 
legislators  have  provided  for  situations  wherein 
treatment  of  minors  is  required  on  an  emergency  basis. 
G.S.  90-21.1  authorizes  a  medical  doctor  to  render 
treatment  to  any  minor  without  consent  of  the 
parents,  etc.,  where:  (1)  the  responsible  adult  cannot 
be  located  or  contacted  with  reasonable  diligence  in 
time  to  meet  the  minor's  needs  for  treatment;  or  (2) 
where  the  identity  of  the  minor  is  unknown  or  the 
necessity  for  immediate  treatment  is  so  apparent  that 
delaying  treatment  in  an  effort  to  secure  approval 
would  endanger  the  minor's  life;  or  (3)  where  an  effort 
to  contact  the  responsible  adult  would  result  in  delay 
that  would  seriously  worsen  the  minor's  condition. 
G.S.  90-21.2  defines  the  word  'treatment'  as  '...any 
medical  procedure  or  treatment,  including  x-rays,  the 
administration  of  drugs,  blood  transfusions,  use  of 
anesthetics,  and  laboratory  or  other  diagnostic 
procedures  employed  by  or  ordered  by  a  physician 
licensed  to  practice  medicine  in  the  State  of  North 
Carolina  that  is  used,  employed,  or  ordered  to  be  used 
or  employed  commensurate  with  the  exercise  of 
reasonable  care  and  equal  to  the  standards  of  medical 
practice  normally  employed  in  the  community  where 
said  physician  administers  treatment  to  said  minor.'" 
Op  cited  at  page  7. 

It  must  be  noted  that  G.S.  90-21.1,  et  seq.,  are  designed  to  insulate 
from  litigation  a  "physician  hcensed  to  practice  medicine  in  North 
Carolina".  Presumably,  much  of  the  counseling  at  the  mental  health 
centers  is  administered  by  members  of  other  professions,  i.e., 
psychologists,  sociologists,  etc.  Nonetheless,  G.S.  122-35.22 
provides  that:  "All  clinical  services  under  an  area  mental  health 
program  shall  be  under  the  supervision  of  a  person  duly  licensed 
to  practice  medicine  in  North  Carohna."  Thus,  if  these  other 
personnel  are  acting  under  the  supervision  required  by  this  statute, 
it  would  seem  that  the  same  immunity  would  apply  to  them.  Other 
than  counseling  which  amounts  to  emergency  treatment,  personnel 
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at  the  clinics  counseling  or  permitting  the  counsehng  of  minors 
without  parental  consent  have  no  guarantee  against  hability  for  their 
actions. 

Rufus  L.  Edmisten,  Attorney  General 

Wmiam  F.  O'Connell 

Special  Deputy  Attorney  General 


8  December   1976 
Subject: 
lequested  by: 

Question: 


^lonclusion: 


Licenses;  Architects;  General  Contractors 

A.  E.  Speas 

Superintendent  of  Inspections 

Winston-Salem 

Is  a  licensed  architect  required  to  have  a 
General  Contractor's  License  in  order  to 
perform  services  for  an  owner  which 
include  the  design  of  a  building,  letting  of 
contracts  for  the  owner  for  its  construction 
and  the  coordination  and  scheduling  of 
work  for  the  construction  of  a  building, 
when  the  construction  contracts 
contemplated  will  be  with  a  number  of 
specialty  contractors? 

No.  G.S.  83-1(3)  defines  the  "practice  of 
architecture"  as  including  the  coordination 
of  all  factors  concerning  the  design  and 
supervision  of  construction  of  buildings  or 
any  other  services  in  connection  with  the 
designing  or  supervision  of  construction  of 
buildings.  As  the  services  contemplated  are 
included  within  the  definition  of  "practice 
of  architecture"  and  are  within  the  scope 
of  his  professional  capacity,  a  licensed 
architect  is  not  required  to  obtain  a 
General   Contractor's   License   to  perform 

-155- 


17  December  1976 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


such  services.  6  CJS  ^5  page  469;  5  Am 
Jur.  2(1  Architects  f4,  page  63,  1976 
Cumulative  Supplement. 

Rufus  L.  Edmisten,  Attorney  General 

Eugene  A.  Smith 

Special  Deputy  Attorney  General 


State  Departments,  Institutions  and: 
Agencies;  State  Personnel  Commission 
Exemptions  from  Personnel  Act 

Alfred  B.  Boyles 

State  Personnel  Director 

(1)  Does  G.S.  126-5(b)(l)  allow  th^ 
head  of  a  department  of  the  State 
government  to  designate  a  chief  deputy  o] 
chief  administrative  assistant  to  act  in  hij 
stead  during  his  absence  or  incapacity  foi 
a  short  period  of  time,  as  during  a  vacatior 
or  an  out-of-town  business  trip,  so  that  thai 
position  could  be  considered  exempt  fronj 
the  State  Personnel  Act  for  that  shorj 
period  of  time? 


(2)      What    does    G.S.   126-5(b)(3)   mear 
by     "policy-making    positions"     when    i 
provides      that      employees      serving     ii  "'' 
"poUcy-making  positions"  as  designated  bj  ^^ 
the  department  head  are  exempt  from  th{  ^) 
Personnel  Act  except  as  to  salary?  1"^ 


(1)  G.S.  126-5(b)(l)  does  not  permif 
the  head  of  a  department  of  Stat«*''ft 
government  to  designate  a  chief  deputy  of  "ft 
chief  administrative  assistant  to  act  in  hi!  '"'fi 
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stead  for  a  short  period  of  time  with  the 
result  that  the  person  so  designated 
becomes  exempt  from  the  State  Personnel 
Act  except  as  to  salary. 

(2)  The  term  "policy-making  position" 
is  not  defined  in  the  State  Personnel  Act. 
"Pohcy"  has  been  defined  as  general 
principles  by  which  a  government  is  guided 
in  its  management  of  pubHc  affairs,  a 
settled  or  definite  course  or  method 
adopted  or  followed  by  government. 
"PoUcy -making"  is  the  process  by  which 
policy  is  determined.  The  term 
"poUcy-making  position"  would  therefore 
include  any  position  whose  occupant  has 
significant  input  into  the  final 
determination  of  a  settled  course  of  action 
to  be  followed  in  governmental  operations 
affecting  a  separate  defined  sphere  of 
governmental  affairs.  It  is  not  necessary 
that  the  occupant  have  the  authority  to 
impose  the  final  decision  upon  which 
settled  course  of  action  is  adopted. 
Consideration  should  also  be  given  to  the 
fact  that  the  official  having  the  authority 
to  do  so  has  designated  the  position  as 
being  a  policy-making  position. 

"he  North  Carolina  State  Personnel  Act,  Chapter  1 26  of  the  General 
itatutes,  provides  that  certain  persons  are  exempt  from  its 
revisions.  Persons  exempt  for  all  purposes  except  as  to  salaries 
iclude  the  "chief  deputy  or  chief  administrative  assistant  to  the 
ead  of  each  State  department  who  is  designated  either  by  statute 
r  by  the  administrative  head  to  act  for  and  perform  all  of  the 
uties  of  such  administrative  head  during  his  absence  or  incapacity." 
.S.  126-5(b)(l).  The  question  has  been  raised  whether  a 
spartment  head  may  designate  a  chief  deputy  or  chief 
iministrative  assistant  to  act  for  and  perform  his  duties  during  a 
lort  absence  or  incapacity,  such  as  an  out-of-town  trip,  and  thereby 
nder  the  person  exempt  from  the  State  Personnel  Act  except  as 
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to  salary  during  the  duration  of  that  short-term  designation.  The 
exemptions  provided   under  G.S.   126-5(b)   are   aimed   at   persons 
filling  certain  positions,  not  simply  the  individuals.  Thus,  a  person 
exempt  under  G.S.   126-5(b)(l)  must  be  a  person  in  the  position 
of  chief  deputy  or  chief  administrative  assistant  to  the  head  of  the 
department  in  question.  He  or  she  must  also  be  designated  either 
by  statute  or  by  the  head  of  the  department  to  act  or  perform 
the   duties   of  the   head   during  his   absence  or  incapacity.  These. 
positions    are    exempted    according    to    the    types    of   duties   and 
responsibilities    they    carry    with    them    and    according    to    theii 
relationships  with  the  head  of  the  department.  The  statute  does  notj 
contemplate  an  individual  being  under  the  Personnel  Act  one  weeki 
exempt  from  the  Personnel  Act  the  next  week,  and  back  under  th^  ,.^ 
Personnel  Act  the  following  week,  and  so  forth  ad  infinitum.  In  ^ 
order  for  a  person  to  be  exempt  from  the  Personnel  Act  except , 
as  to  salary  under  G.S.   126-5(b)(l),  he  or  she  must  be  a  chief  deputy  ., 
or  chief  administrative  assistant  to  the  head  of  the  department  who  j. 
was  designated   either  by   statute   or  by   the   administrative  head  ^ 
generally  to  perform  the  duties  of  the  administrative  head  during  |, 
his  absence  or  incapacity,  whenever  the  situation  may  arise,  noi  j 
simply  on  an  ad  hoc  basis.  j 

Except  as  to  salaries,  G.S.  126-5(b)(3)  authorizes  the  Governor  and  ^^ 
elected  department  heads  to  designate  certain  positions  as  exempj  ,j, 
from  the  provisions  of  the  State  Personnel  Act.  The  Act  does  no| 
define  the  key  term  which  is  "policy-making  positions"  but  does 
provide  that  in  case  of  dispute,  the  State  Personnel  Office  shal 
investigate;  the  determination  made  by  the  State  Personnel 
Commission  and  if  approved  by  the  Governor,  shall  be  final 
G.S.   126-5(d). 


I 


(( 


to 


Blacks  Law  Dictionary  defines  "policy"  as  "the  general  principle! 
by  which  a  government  is  guided  in  its  management  of  publii  ^ 
affairs."  Websters  New  World  Dictionary  defines  "policy"  as  " 
principle,  plan,  or  course  of  action,  as  pursued  by  a  government 
organization,  individual,  etc."  Case  law  has  defined  policy  as  a  settlec 
or  definite  course  or  method  followed  by  a  government  (Lockheec 
Aircraft  Co.  v.  Superior  Court,  153  P.  2d  966,  973)  and  settlec 
or  definite  course  or  method  adopted  or  followed  by  govemmen 
(Williamson  v.   City  of  High  Point,  213  N.C.  96). 
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iNorth  Carolina  government  is  organized  by  departments.  Subdivision 
of  departments  is  into  divisions  (Directors),  Sections  (Chiefs), 
Branches  (Heads),  Units  (Supervisors).  G.S.  143B-11.  Each  separate 
subdivision  deals  with  a  defined  area  of  government  operation.  PoUcy 
:an  therefore  be  established  at  the  top  level  of  each  defined  area 
^f  governmental  activity.  It  is  impossible  to  give  a  precise  definition 
Df  the  term  "pohcy-making  position"  which  would  apply  universally 
Dver  the  broad  spectrum  of  State  government.  Each  position,  as  the 
statutes  recognize,  must  be  given  individual  examination. 


i 


s  stated  in  Elrod  v.  Bums, U.S. ,  49  L.Ed.    2d  547,     96 

'>.Ct. ,  "No  clear  line  can  be  drawn  between  policyi-making  and 

lonpolicy-making  positions.  While  nonpolicy-making  individuals 
isually  have  limited  responsibility  that  is  not  to  say  that  one  with 
number  of  responsibilities  is  necessarily  in  a  pohcy-making 
)Osition.  The  nature  of  the  responsibihties  is  critical.  Employee 
upervisors,  for  example,  may  have  many  responsibilities  but  those 
esponsibilities  may  have  only  limited  and  well-defined  objectives. 
in  employee  with  responsibilities  that  are  not  well  defined  or  are 
f  broad  scope  more  likely  functions  in  a  pohcy-making  position. 
Q  determining  whether  an  employee  occupies  a  policy-making 
osition,  consideration  should  also  be  given  to  whether  the  employee 
cts  as  an  adviser  or  formulates  plans  for  the  implementation  of 
road  goals." 

)me  key  guidelines  in  the  determination  would  be  discretion, 
idependent  judgment,  managerial  authority,  direction  of  the  work 

others.  It  would  not  appear  necessary  that  the  occupant  of  a 
)sition  have  authority  to  impose  the  final  decision  upon  which 
course  of  action  is  adopted  in  order  to  come  within  the  meaning 

the  term  so  long  as  significant  input  into  the  determination  of 
le  course  of  action  is  involved,  such  as  being  an  adviser  or 
|)rmulating  plans  to  implement  broad  goals.  Final  authority  to 
ipose  the  course  of  action  would,  of  course,  bring  the  position 
ithin  the  term's  meaning. 

Ince  Department  Heads  (Secretaries,  etc.)  are  primarily  responsible 
|r  the  organization  of  their  departments  (G.S.  1436- 10), 
]>nsiderable  weight  should  be  given  to  their  determination  of 
)licy-making  positions.  However,  the  final  decision  under 
|.S.   126-5(d)  would  appear  to  reside  in  the  Governor. 
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Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney  General 
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Attorneys,  Criminal  Justice  Training  and  Standards  Council 


5  January    1977 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Municipalities;  Public  Enterprise;  Solid 
Waste  Collection  and  Disposal;  Granting 
Franchise  to  Private  Firms; 

G.S.   160A-195,  G.S.   160A-311 

Luther  J.  Britt,  Jr. 

City  Attorney 

Lumberton,  North  Carolina 

(1)  When  a  municipality  is  operating  a 
public  enterprise,  as  defined  in 
G.S.  160A-311,  and  provides  solid  waste 
collection  and  disposal  services  to  its 
citizens,  must  the  city  grant  a  permit  or 
franchise  to  a  private,  independent  business 
for  the  business  to  furnish  sohd  waste 
services  to  business  establishments  in  the 
municipahty? 

(2)  Does  the  city  have  authority  to  grant 
a  sohd  waste  franchise  to  a  private 
company? 

(1)  No. 

(2)  Yes. 


The  facts  presented  reveal  that  the  City  of  Lumberton  operates  a 
sohd  waste  collection  and  disposal  service,  a  public  enterprise,  within 
the  corporate  Hmits.  A  franchise  permits  a  dealer  to  lease  or  sell 
waste  containers  to  business  establishments,  but  the  city  picks  up 
the  waste  materials  from  the  containers,  makes  disposal,  and  charges 
each  business  for  this  service. 

A  private  corporation  has  requested  the  city  to  grant  it  a  permit 
to  pick  up  solid  waste  from  business  establishments  over  and  above 
the  normal  services  rendered  by  the  city. 
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G.S.  160A-192  authorizes  a  city  by  ordinance  to  regulate  the 
disposal  of  soHd  waste  and  authorizes  the  city  to  impose  charges 
for  collection  and  disposal. 

Garbage  collection  and  disposal,  including  the  operation  of  a  landfill 
for  the  purpose  of  disposing  of  garbage  and  solid  waste  collected 
within  the  city,  has  generally  been  held  by  the  North  Carolina 
Supreme  Court  to  be  a  governmental  function.  Koontz  v.  City  of 
Winston  Salem,  280  N.C.  513;  McCombs  v.  City  of  Asheboro,  6 
N.C.  App.   234. 

The  General  Assembly  enacted  Article  16,  Chapter  160A  of  the 
General  Statutes,  which  authorizes  cities  to  operate  certain  public 
enterprises  including  sohd  waste  collection  and  disposal  systems  and 
facilities.  The  city  is  authorized  to  finance  a  public  enterprise, 
G.S.  160A-313,  and  to  establish  rates,  fees,  charges,  etc.  for  these 
services. 

G.S.  160A-319  states  that  except  as  otherwise  provided  by  law, 
when  a  city  operates  a  public  enterprise,  a  city  may  by  ordinance 
make  it  unlawful  to  operate  the  same  type  enterprise.  This  section 
authorizes  a  city  to  grant  upon  reasonable  terms  franchises  for  the 
operation  within  the  city  of  any  enterprise  listed  in  G.S.    160A-31 1. 

We  conclude  as  to  question  No.  1  that  since  the  city  is  engaged 
in  the  operation  of  a  public  enterprise,  a  governmental  function, 
as  authorized  by  the  General  Assembly,  it  is  not  required  to  grant 
a  permit  to  the  private  corporation  upon  request. 

As  to  question  No.  2,  we  conclude  that  the  city  may,  if  it  desires 
to  do  so,  grant  a  franchise  for  the  operation  of  the  public  enterprise 
as  authorized  in  G.S.  160A-319,  or  the  city  may  lease  or  sell  the 
enterprise  as  authorized  in  G.S.   160A-321. 

Rufus  L.  Edmisten,  Attorney  General 
James  F.  Bullock 
-     Senior  Deputy  Attorney  General 


•162- 


j   13  January   1977 
Subject: 

Requested  by: 
Questions: 


Executions;  Sheriffs;  Service  of  Writ  of 
Execution  for  Delivery  of  Specific 
Property;  G.S.  1-313(4);  Clarification  of 
42  N.C.A.G.  312  (1973) 

Mr.  C.  E.  Drum,  Jr. 
Deputy  Sheriff 
Forsyth  County 

(1)  Does  the  office  serving  a  writ  of 
execution  for  delivery  of  specific  property 
have  to  ask  the  judgment  debtor's 
permission  before  levying  on  his  personal 
property? 

(2)  Does  the  officer  serving  a  v^rit  of 
execution  have  authority  to  break  into  or 
forcibly  enter  a  dwelUng  in  order  to  levy 
on  personal  property  of  the  judgment 
debtor? 

(3)  What  then  does  the  officer  do  if 
personal  service  of  the  writ  of  execution 
is  made  on  the  judgment  debtor  and  he 
refuses  to  surrender  possession  of  the 
property? 

(1)  No. 

(2)  No. 

(3)  Inform  the  judgment  debtor  that  a 
writ  of  execution  is  deemed  the  process  of 
the  court  and  that  willful  disobedience  or 
resistance  to  a  lawfully  issued  order  or 
process  of  any  court  may  subject  the 
debtor  to  punishment  for  contempt. 


A  writ  of  execution  authorizes  the  sheriff  or  other  officer  to  do 
what  the  writ  commands.  The  officer  is  not  required  thereby  to 
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Conclusions: 


ask  the  judgment  debtor's  permission  before  levying  on  his  or  her 
personal  property. 

In  State  v.  Whitaker,  107  NC  803,  12  SE  456  (1890),  the  North 
Carolina  Supreme  Court  held,  however,  that  an  officer  cannot  break 
open  an  outer  door  or  window  of  a  dweUing  against  the  consent 
of  the  owner  for  the  purpose  of  making  a  levy  on  the  goods  of 
the  owner.  Thus,  if  the  judgment  debtor  refuses  the  officer  entrance 
to  his  dweUing  or  forcibly  resists  the  officer's  attempts  to  carry 
out  the  commands  of  the  writ,  the  officer  cannot  use  force  in  order 
to  obtain  possession  of  the  debtor's  personal  property. 

The  officer  can  and  should  inform  the  judgment  debtor  who  refuses 
to  surrender  possession  of  his  property  that  a  writ  of  execution 
is  "deemed  the  process  of  the  court"  (G.S.  1-303)  and  that  any 
person  guilty  of  "willful  disobedience  of  any  process  or  order 
lawfully  issued  by  any  court"  or  of  "resistance  willfully  offered  . 
.  .  to  the  lawful  order  or  process  of  any  court"  may  be  punished 
for  contempt  (G.S.   5-1). 

Rufus  L.  Edmisten,  Attorney  General 
Rebecca  R.  Bevacqua 
Associate  Attorney 


2  February   1977 
Subject: 

Requested  by: 

Questions: 


Mental  Health;  Police  Officers;  Involuntary 
Commitment;  Use  of  Force  in  Effecting 
Custody  of  Mental  Patient 

Mr.  Kurt  C.  Stakeman 
PoUce  Attorney 
Raleigh,  North  Carolina 

In  taking  and  retaining  custody  of  a  person 
named  in  an  involuntary  mental 
commitment  order  issued  under 
G.S.   122-58.4: 
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(1)  What  right  does  a  law  enforcement 
officer  have  to  nonconsentually  enter, 
break  into,  and  search  a  place  where  the 
person  named  in  the  order  may  be  located? 

(2)  What  amount  of  force  may  an  officer 
use  to  take  custody  and  retain  custody  of 
the  person  named  in  the  order? 

Conclusions:  In  taking  and  retaining  custody  of  a  person 

named  in  an  involuntary  mental 
commitment  order: 

(1)  A  law  enforcement  officer  has  the 
right  to  take  these  actions  as  to  a  place 
where  he  reasonably  beheves  the  person  to 
be  present: 

(a)  after  he  has  given  or  made 
reasonable  effort  to  give  notice  of  his 
authority  and  purpose  to  the 
occupant  thereof  and  reasonably 
believes  that  admission  is  being 
denied  or  unreasonably  delayed,  he 
may  forcibly  enter  private  premises 
for  the  purpose  of  taking  the 
individual  into  custody. 

(b)  he  may  forcibly  enter  private 
premises  for  this  same  purpose 
without  such  notice  or  effort  to  give 
notice  when  there  is  reasonable  cause 
to   believe   that   the  giving  of  such 

,  notice  would  present  a  clear  danger 

to  human  hfe. 

(c)  he  may  search  the  person  of 
the  individual  being  taken  into 
custody  for  the  purpose  of 
ascertaining  if  that  individual  is  in 
possession    of   a   weapon    or    other 
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object  which  might  be  dangerous  to 
himself  or  to  others.  The  officer 
would  not  be  authorized  to  search 
the  premises  based  solely  upon  the 
custody  order. 

(2)  The  amount  of  force  that  an  officer 
may  use  in  taking  or  retaining  custody 
pursuant  to  an  involuntary  commitment 
custody  order  is  such  as  he  reasonably 
believes  to  be  necessary  to  effect  the  taking 
into  custody,  prevent  escape  therefrom,  or 
to  defend  himself  or  others  during  such 
custodial  undertakings.  However,  the  use  of 
deadly  physical  force  will  be  authorized 
only  when  it  appears  reasonably  necessary 
to  do  so  in  order  to  defend  himself  or  a 
third  person  from  what  he  reasonably 
believes  to  be  the  use  or  imminent  use  of 
deadly  physical  force  by  the  person  being 
taken  into  custody. 

G.S.  122-58.3  provides  that  a  clerk  or  magistrate  who  finds  that 
there  are  reasonable  grounds  to  believe  that  a  respondent  is  probably 
mentally  ill  or  inebriate  and  imminently  dangerous  to  himself  or 
others  shall  issue  an  order  to  a  law  enforcement  officer  to  take 
the  respondent  into  custody  for  examination  by  a  qualified 
physician.  G.S.  122-58.4  prescribes  the  subsequent  functions  of  the 
law  enforcement  officer.  Where  appropriate,  the  statute  requires  the 
officer  to  take  the  respondent  to  an  appropriate  facihty  for 
temporary  custody,  observation,  and  treatment  of  mentally  ill  or 
inebriate  persons  pending  a  district  court  hearing. 

No  further  elaboration  is  found  in  specifying  the  amount  of  force 
or  type  of  entry  permitted  in  order  to  enable  the  officer  to  fulfill 
his  statutory  responsibilities. 

As  to  the  question  of  forcible  entry,  the  nature  of  the  order  is 
the  key  to  the  extent  of  the  authority  of  the  law  enforcement 
officer.  Traditionally,  under  the  common  law,  an  officer  serving  a 
civil  writ  had  no  authority  to  forcibly  enter  the  outer  door  of  a  ^ 
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dwelling,  although  this  rule  did  not  apply  to  the  inner  doors  of 
a  dwelling.  Conversely,  at  common  law,  even  as  to  such  outer  doors, 
forcible  entry  necessary  to  execute  an  arrest  warrant  was  authorized. 
While  involuntary  commitment  actions  are  not  criminal  in  nature, 
still  it  is  significant  that  the  custody  order  is  only  issued  after  a 
finding  by  a  judicial  officer  of  a  probabiHty  that  the  respondent 
is  imminently  dangerous  to  himself  or  others.  Thus,  it  would  seem 
that  for  purposes  of  the  questions  presented  here,  the  actions  of 
the  law  enforcement  officer  would  be  more  akin  to  those  involved 
in  execution  of  an  arrest  warrant  than  to  the  service  of  a  civil  writ. 
Interestingly  enough,  for  comparison  purposes,  the  North  Carolina 
Supreme  Court  has  apparently  experienced  no  difficulty  in  equating 
a  custody  order  for  a  juvenile  to  an  order  to  arrest.  See  State  v. 
Sparrow,  276  N.C.  499  (1970).  It  would  further  seem  that  forcible 
entry  would  be  permitted  only  within  the  limitations,  as  appropriate, 
of  G.S.  15A-401(e).  As  to  the  right  of  the  officer  to  conduct  a 
search,  since  no  crime  is  suspected,  it  would  not  appear  that  the 
officer  has  any  authorization  to  search  for  evidence  of  a  crime. 
However,  the  manifest  necessity  for  the  officer  to  protect  himself 
and  the  individual  being  taken  into  custody  surely  would  justify 
search  of  the  person  of  the  individual  for  dangerous  weapons  or 
other  similar  dangerous  materials. 

With  regard  to  the  degree  of  force  permitted  in  taking  an  individual 
into  custody  for  involuntary  commitment  proceedings, 
G.S.  15A-40 1(d)(1)  would  appear  to  afford  satisfactory  guidehnes. 
That  section  provides  as  follows: 

"(d)    Use  of  Force  in  Arrest.- 

(1)  Subject  to  the  provisions  of  subdivision 
(2),  a  law-enforcement  officer  is  justified  in 
using  force  upon  another  person  when  and  to 
the  extent  that  he  reasonably  beheves  it 
necessary: 

(a)  To  prevent  the  escape  from  custody 
or  to  effect  an  arrest  of  a  person  who  he 
reasonably  believes  has  committed  a 
criminal  offense,  unless  he  knows  that  the 
arrest  is  unauthorized;  or 
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(b)  To  defend  himself  or  a  third  person 
from  what  he  reasonably  believes  to  be 
the  use  or  imminent  use  of  physical  force 
while  effecting  or  attempting  to  effect  an 
arrest  or  while  preventing  or  attempting 
to  prevent  an  escape." 

Here  again,  though  this  type  of  situation  is  somewhat  akin  to  an 
arrest  for  a  crime,  nonetheless  it  is  sufficiently  different  therefrom 
as  to  preclude  carte  blanche  application  of  the  language  of  that 
statute  which  deals  with  the  use  by  the  officer  of  deadly  physical 
force.  In  order  to  be  shielded  from  future  criminal  or  civil  legal 
actions,  it  would  appear  that  a  law  enforcement  officer  executing 
a  custody  order  would  only  be  authorized  to  use  deadly  physical 
force  when  such  appears  reasonably  necessary  for  self  defense  or 
defense  of  a  third  person  from  what  the  officer  reasonably  believes 
to  be  the  use  or  imminent  use  of  deadly  physical  force.  Compare 
Sossamon  v.   Cruse,   133  N.C.  470  (1903). 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


3  February   1977 

Subject:  Judgments;  Confessions;  Custody  of  Minor 

Children;  Entry  by  Clerk 

Requested  by:  The  Honorable  Martha  J.  Adams 

Clerk  of  Superior  Court 
Alexander  County 

Is  the  Clerk  of  Superior  Court  authorized 
to    enter  judgment  by   confession   which 
/^     determines  custody  of  minor  children? 


Question: 


Conclusion: 


No. 


G.S.   lA-1,  Rule  68.1,  provides  in  pertinent  part  that  a  judgment! 
by  confession  may  be  for  money  due,  money  that  may  become 
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due,  alimony,  or  for  support  of  minor  children.  A  statute  authorizing 
confession  of  judgment  is  in  derogation  of  the  common  law  and 
is  to  be  strictly  construed.  See  Gibbs  v.  Weston  &  Co.,  221  N.C. 
7,   18  S.E.  2d  698  (1942). 

This  rule  authorizes  a  confession  of  judgment  by  fihng  with  the 
Clerk  a  verified  statement  signed  by  the  defendant,  which  must 
contain  the  names  of  each  of  the  parties,  the  county  of  the  residence 
of  each  party,  a  concise  explanation  as  to  why  defendant  is  or  may 
become  liable  to  the  plaintiff  and  an  authorization  for  entry  of 
judgment  for  the  amount  stated.  Rivers  v.  Rivers,  29  N.C.  App. 
172,  226  S.E.  2d  527,  (1976).  (Emphasis  supplied). 

Although  G.S.  50-13.5  specifies  that  the  words  "custody  and 
support"  shall  be  deemed  to  include  custody  or  support  or  both 
as  used  in  that  statute,  it  is  inapphcable  here  since  the  procedure 
covers  actions  for  custody  and  support  and  not  a  confession  of 
judgment  which  is  entered  without  action. 

Strict  construction  requires  that  confession  of  judgment  be  only  for: 

(1)  money  due  or  to  become  due, 

(2)  alimony,  or 

(3)  for  support  of  minor  children. 

Since  this  rule  fails  to  provide  for  custody  of  minor  children,  the 
Clerk  is  without  authority  to  enter  judgment  by  confession 
establishing  such  custody. 

Rufus  L.  Edmisten,  Attorney  General 
Parks  H.  Icenhour 
Assistant  Attorney  General 


HI 


4  February   1977 
Subject: 


Health;        Medical        Doctors;        Nurses; 
Physicians'     Assistants;    Permissibility    of 
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Nurses  Following  Orders  of  Licensed 
Physicians'  Assistants 

Requested  by:  Mr.  Ed  McClearen 

Staff  to  Mental  Health  Commission 

Question:  Do  the  North  Carolina  statutes  proscribe 

a  registered  or  licensed  practical  nurse  from 
carrying  out  orders  given  by  a  licensed 
physician's  assistant? 

Conclusion:  Yes. 

As  pertinent  to  the  question,  G.S.  90-158(3)  contains  the  following 
definitions: 

"(a)  Nursing  by  Registered  Nurse.  -  The  practice  of 
"-  ,  nursing  by  registered  nurse  means  the  performance  for 
compensation  of  any  act  in  the  observation,  care,  and 
counsel  of  persons  who  are  ill,  injured,  or  experiencing 
alterations  in  normal  health  processes,  and/or  in  the 
supervision  and  teaching  of  others  who  are  or  will  be 
involved  in  nursing  care;  and/ or  the  administration  of 
medications  and  treatment  as  prescribed  by  a  licensed 
physician  or  dentist.... 

(b)  Nursing  by  Licensed  Practical  Nurse.  -  The 
f  practice  of  practical  nursing  means  the  performance 
for  compensation  of  selected  acts  in  the  care  of 
persons  who  are  ill,  injured,  or  experiencing  alterations 
in  normal  health  processes.  Such  performance  requires 
a  knowledge  of  and  skill  in  simple  nursing  procedures, 
gained  through  prescribed  preparation,  but  does  not 
require  the  speciahzed  knowledge,  judgment,  and  skill 
essential  for  nursing  by  registered  nurse.  Practical 
nursing  is  performed  under  orders  of  a  licensed 
physician  or  a  licensed  dentist,  and/ or  under  directions 
issued  by  a  registered  nurse. ^^   (Emphasis  supphed). 

G.S.  90-18    prohibits    the    practice    of    medicine    or    surgery    by 
individuals  who  have  not  been  licensed  and  registered  to  do  so  in 
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the  manner  provided  by  the  General  Statutes.  It  describes  activities 
which  shall  be  regarded  as  practicing  medicine  or  surgery.  As 
apphcable  to  physicians'  assistants,  it  contains  the  following 
exempting  language: 

"...Provided,  that  the  following  cases  shall  not  come  within 
the  definition  above  recited: 

*** 

(13)  Any  act,  task  or  function  performed  by  an 
assistant  to  a  person  hcensed  as  a  physician  by  the 
Board  of  Medical  Examiners  when 

(a)  Such  assistant  is  approved  by  and 
annually    registered    with    the    Board    as    one 

'  qualified  by  training  or  experience  to  function 

as  an  assistant  to  a  physician,  except  that  no 
more  than  two  assistants  may  be  currently 
registered  for  any  physician,  and 

(b)  Such  act,  task  or  function  is  performed 
at  the  direction  or  under  the  supervision  of  such 
physician,  in  accordance  with  rules  and 
regulations  promulgated  by  the  Board,  and 

(c)  The  services  of  the  assistant  are  limited 
to  assisting  the  physician  in  the  particular  field 
or  fields  for  which  the  assistant  has  been  trained, 
approved  and  registered;..."  (Emphasis 
supplied). 

G.S.  90-18.1  contains  some  additional  authorization  for  registered 
i  nurses   or  physicians'   assistants   to   prescribe  drugs  under  written 
standing  orders  of  supervising  physicians.  Nothing  contained  in  that 
statute  serves  to  change  the  conclusion  stated  above. 

Examining  the  contents  of  all  of  these  statutes  it  is  clear  that  the 
exemptions  granted  to  a  physician's  assistant  permitting  his 
functioning  in  the  medical  field  should  be  very  strictly  limited  to 
I  those  described  in  G.S.  90-18  (13).  Further,  the  statutory  language 
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dealing  with  the  activities  of  registered  nurses  and  Hcensed  practical 
nurses  is  also  clear  and  unambiguous.  It  manifests  a  legislative  intent 
that  the  professional  actions  of  both  must  be  carried  out  under  the 
direct  orders  of  a  physician  hcensed  to  practice  medicine  or  a 
dentist-with  the  exception  that  a  licensed  practical  nurse  may  act 
under  the  directions  of  a  registered  nurse.  None  of  this  statutory 
language  requires  or  permits  their  carrying  out  orders  of  a  physician's 
assistant  in  the  fulfillment  of  their  respective  practices  of  nursing. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


24  February   1977 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Motor  Vehicles;  Driving  Under  the 
Influence;  0.10% 

James  C.  Putnam 

Magistrate 

3rd  Judicial  District 

(1)  May  a  person  be  guilty  of  operating 
a  vehicle  upon  the  public  highways  while 
under  the  influence  of  intoxicating 
beverage  if  such  person's  breathalyzer 
reading  was  less  than  0.10%? 

(2)  May  a  magistrate  on  initial 
appearance  mark  a  citation,  "No  probable 
cause  found  due  to  breathalyzer  reading  of 
less  than  the  prima  facie  evidence  as  per 
G.S.  20-138(b)"? 

(1)      Yes. 


(2)      No. 
As  to  Conclusion   1,  G.S.  20-1 38(a)  states: 
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"  §  20-138.  Persons  under  the  influence  of  intoxicating 
liquor.-(sL)  It  is  unlawful  and  punishable  as  provided 
in  G.S.  20-179  for  any  person  who  is  under  the 
influence  of  intoxicating  liquor  to  drive  or  operate  any 
vehicle  upon  any  highway  or  any  public  vehicular  area 
within  this  State." 

It  is  entirely  possible  that  a  person  may  be  under  the  influence 
of  intoxicating  beverage  and  still  have  a  breathalyzer  reading  of  less 
than  0.10%.  The  rule  laid  down  by  our  Court  is  as  stated  in  State 
V.  Ellis,  261   N.C.  606,  wherein  the  Court  said: 

"The  correct  test  within  the  meaning  of  the  statute 
is  not  whether  the  party  charged  with  the  violation 
thereof  had  drunk  or  consumed  a  spoonful  or  a  quart 
of  intoxicating  beverage,  but  whether  a  person  is  under 
the  influence  of  an  intoxicating  Hquor  or  narcotic  drug 
by  reason  of  his  having  drunk  a  sufficient  quantity 
of  an  intoxicating  beverage  or  taken  a  sufficient 
amount  of  narcotic  drugs,  to  cause  him  to  lose  normal 
control  of  his  bodily  or  mental  faculties,  or  both,  to 
such  an  extent  that  there  is  an  appreciable  impairment 
of  either  or  both  of  these  faculties. 

It  is  common  knowledge  that  a  very  small  amount  of 
an  intoxicating  hquor  might  substantially  affect  the 
mental  and  physical  faculties  of  one  person,  while  such 
an  amount  might  not  appreciably  affect  some  other 
person. 

The  gravamen  of  the  offense  charged  here,  as  in  the 
Carroll  case,  was  driving  a  motor  vehicle  upon  a  public 
highway  while  under  the  influence  of  an  intoxicant." 

The  breathalyzer  was  not  meant  to  nor  has  it  replaced  the  officers' 
powers  of  observation.  The  breathalyzer  is  only  a  tool  to  work  with 
and  assist  the  officer  in  the  performance  of  his  duties.  The  basic 
law  apphcable  to  G.S.  20-1 38(a)  is  still  as  set  out  in  the  quote  from 
State  V.  Ellis  above. 

Regarding  Conclusion  2,  if  a  person  is  brought  before  the  magistrate 
whom  the  officer  has  arrested  for  DUI  and  the  breathalyzer  reading 
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is  less  than  0.10%,  if  no  other  chemical  analysis  had  been  made, 
certainly  no  probable  cause  exists  as  to  a  charge  of  0.10%  pursuant 
to  G.S.  20-1 38(b).  Two  other  possibilities  exist.  First  such  person 
may  be  guilty  of  driving  under  the  influence  pursuant  to 
G.S.  20-1 38(a)  or  careless  and  reckless  driving  pursuant  to 
G.S.  20- 140(c),  either  of  which  must  be  established  from  the 
testimony  of  the  arresting  officer  from  his  observations  and 
investigation. 

It  should  be  noted  that  G.S.  20-1 38(b)  creates  a  separate  offense 
from  that  created  under  G.S.  20-1 38(a),  and  even  though  by  statute 
a  violation  of  G.S.  20-1 38(b)  is  a  lesser  included  offense  of 
G.S.  20-1 38(a),  it  does  not  change  the  basic  law  applicable  to 
G.S.  20-1 38(a).  It  is  simply  a  violation  to  operate  a  vehicle  upon 
any  highway  or  pubUc  vehicular  area  with  a  blood  alcohol  of  0.10% 
or  more.  G.S.  20-1 38(b)  does  not  create  a  presumption  -  only  that 
a  prima  facie  case  would  be  made  out  once  it  is  established  that 
a  person  has  operated  a  vehicle  upon  a  highway  or  public  vehicular 
area  and  that  his  blood  alcohol  was  0.10%  or  more  at  the  time 
of  such  operation. 

The  presumptions  which  formerly  appeared  in  G.S.  20-1 39. 1(a) 
were  written  out  of  the  law  at  the  time  0.10%  under  G.S.  20-1 38(b) 
was  written  in.  There  is  no  longer  a  presumption  under 
G.S.  20-1 39. 1(a)  and  the  fact  of  0.10%  only  makes  out  a  prima 
facie  case  when  properly  presented. 

Under  the  provisions  of  G.S.  20-1 38(a),  the  committing  magistrate 
should  listen  to  the  sworn  testimony  of  the  officer  and  issue  a 
warrant  under  this  section  only  if  such  testimony  establishes 
probable  cause  that  the  person  brought  before  him  by  the  officer 
or  about  whom  the  officer  is  giving  sworn  testimony  did  operate 
a  vehicle  upon  the  highways  or  public  vehicular  area  while  under 
the  influence  of  intoxicating  beverage  to  such  extent  as  to  cause 
him  to  lose  normal  control  of  his  bodily  or  mental  faculties,  or 
both,  to  such  extent  that  there  was  an  appreciable  impairment  of 
either  or  both  of  these  faculties.  The  fact  that  a  jury  may  not  convict 
if  the  breathalyzer  results  are  less  than  0.10%  is  immaterial. 

Rufus  L.  Edmisten,  Attorney  General 
-  William  W.  Melvin  - 

Deputy  Attorney  General  | 
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4  March   1977 
Subject: 

Requested  by: 
Questions: 


Labor;  Scope  of  the  North  Carohna  Mine 
Safety  and  Health  Act;  Article  2 A  of 
Chapter  74  of  the  General  Statutes  of 
North  Carolina 

The  Honorable  John  C.  Brooks 
Commissioner  of  Labor 

(1)  Do  the  Mine  Safety  and  Health  Act 
of  North  Carolina  and  the  safety  and  health 
standards  promulgated  under  its  provisions, 
apply  to  so-called  mines  which  have 
employees  and  at  v^hich  the  public  pays  a 
fee  for  the  privilege  of  seeking  or 
recovering  minerals? 

(2)  Do  the  Act  and  the  safety  and  health 
standards  promulgated  under  its  provisions 
apply  to  so-called  mines  at  which  no 
employer-employee  relationship  exists  and 
at  which  the  public  pays  a  fee  for  the 
privilege  of  seeking  or  recovering  minerals? 

(3)  Do  the  Act  and  the  safety  and  health 
provisions  promulgated  under  its  provisions 
apply  to  the  land  owner  who  permits  the 
pubUc,  free  of  charge,  to  seek  or  recover 
minerals? 

(4)  Do  the  Act  and  the  safety  and  health 
standards  promulgated  under  its  provisions 
apply  to  persons  who  seek  or  recover 
minerals  in  any  of  the  so-called  mines  in 
questions   1,  2,  and  3  above? 

(5)  Do  the  Act  and  the  safety  and  health 
standards  promulgated  under  its  provisions 
apply  to  persons  who  seek  or  recover 
minerals  without  the  permission, 
knowledge,  or  consent  of  the  landowner? 
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Conclusions:  (1)  Yes. 

(2)  Yes. 

(3)  No;  with  certain  exceptions. 

(4)  See  below. 

(5)  Yes,      but      with      only      limited 
application  to  the  landowner. 

The  North  Carolina  Mine  Safety  and  Health  Act,  Chapter  74,  Article 
2A  of  the  North  CaroUna  General  Statutes,  is  a  safety  statute  enacted 
by  the  General  Assembly  in  an  effort  to  reduce  personal  injuries 
and  illnesses  resulting  from  mining  operations.  G.S.  74-24.1 
indicates  the  the  legislative  purpose  of  this  Act  was  to  "...assure 
so  far  as  possible  every  worker  in  North  Carolina's  mines  safe  and 
healthful  working  conditions  ..."  (G.S.  §74-24. 1(b)).  The  North 
Carolina  Department  of  Labor  was  designated  as  the  agency 
empowered  to  administer  the  Act.  The  Commissioner  of  Labor  was 
authorized  to  enter  into  agreements  with  both  public  and  private 
agencies,  including  agencies  of  the  United  States  Government,  in 
order  to  carry  out  the  purposes  of  the  Act.  By  agreement  with  an 
agency  of  the  United  States  Government,  mandatory  health  and 
safety  standards  promulgated  under  the  authority  of  the  Federal 
Metal  and  Non-metallic  Mine  Safety  Act  of  1966  (30  U.S.C.  721 
et  seq.)  have  been  made  appHcable  to  mining  operations  in  this  State. 
The  Department  of  Labor  has  promulgated  occupational  safety  and 
health  standards  applicable  to  mines  in  addition  to  those 
promulgated  under  the  authority  of  the  federal  act. 

G.S.  74-24.20  requires  that,  "this  Article  shall  receive  a  liberal 
construction  to  the  end  that  the  safety  and  health  of  miners  in 
the  State  may  be  effectuated  and  protected." 


!a 


The  Act  apphes  to  mines  which  have  employees  and  at  which  j 
members  of  the  public  at  large  pay  a  fee  for  the  privilege  of  seeking 
or  recovering  minerals.  G.S.  §74-24.2(8)  states:  "The  term  miner*  j 
means  any  individual,  other  than  an  operator  or  an  agent,  working 
in  or  about  a  mine."  This  broad  definition  was  clearly  intended 
to  apply  the  provisions  of  the  safety  act  to  all  persons  who  engage 
in  any  mining  operation. 
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The  Act  and  the  safety  and  health  standards  promulgated  under 
its  provisions  also  apply  to  so-called  mines  at  which  no 
employer-employee  relationship  exists  and  at  which  the  public  pays 
a  fee  for  the  privilege  of  seeking  or  recovering  minerals.  Members 
of  the  public  who  engage  in  mining  operations  for  any  reason  are 
"miners"  and  fall  within  the  scope  of  the  Mine  Safety  and  Health 
Act  which  was  enacted  for  their  protection. 

l,The  Act  and  the  safety  and  health  standards  promulgated  under 
its  provisions  do  not  apply  to  a  landowner  who  permits  the  pubhc, 
free  of  charge,  to  seek  or  recover  minerals  which  appear  in  their 

f, natural  state  upon  his  property.  However,  where  the  surface  of  the 
land  has  been  altered  in  order  to  facihtate  the  extraction  of  minerals 
from  their  natural  deposits,  the  provisions  of  the  Act  would  apply. 
Alteration  of  natural  formations  would  bring  the  operation  within 
the  definition  of  a  "mine"  and  the  landowner  within  the  definition 
of  an  (operator)  (G.S.  §§74-24.2(7)  and  (9)).  Moreover,  both 
■ederal  and  state  standards  require  the  installation  of  certain  safety 
•eatures  in  and  about  mines  and  mining  operations  which  are  not 
in  commercial  use,  or  abandoned.  These  standards  would  apply  to 
[nine  sites  whether  or  not  the  landowner  chooses  to  allow  invitees 
to  work  the  mine. 

The  Act  and  the  safety  and  health  standards  promulgated  under 
ts  provisions  apply  to  persons  who  seek  or  recover  minerals  in  mines 
iescribed  in  questions  1,  2,  and  3  above.  For  the  reasons 
lereinbefore  mentioned,  persons  who  work  mines  in  any  capacity 
all  within  the  definition  of  a  "miner." 


The  Act  and  the  safety  and  health  standards  promulgated  under 
ts  provisions  apply  to  persons  who  seek  or  recover  minerals  without 
he  permission,  knowledge,  or  consent  of  the  landowner.  All  such 
)ersons  are  "miners"  within  the  meaning  of  the  statute.  However, 
he  landowner  would  not  come  within  the  provisions  of  the  Act 
ince  he  is  not  an  "operator."  The  aforementioned  standards 
ppHcable  to  closed  or  abandoned  mining  operations  would  apply 
o  the  landowner,  but  the  standards  applicable  to  operational  mines 
/ould  not. 


Rufus  L.  Edmisten,  Attorney  General 
George  W.  Lennon 
Associate  Attorney 
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14  March   1977 


Subject: 


Requested  by: 


Question: 


Conclusion: 


Housing  Authorities;  Municipal 

Corporations;  Abolishing  Housing 

Authority;  Transfer  of  Property  to  City 

Fred  A.  Rogers,  III 
Housing  Authority  Attorney 
Lumberton,  North  CaroHna 

When  a  city  has  abolished  a  housing! 
authority  by  resolution,  purusant  to 
G.S.  157-4. 1(b)  and  assumes  the  operation 
of  the  Housing  Authority,  is  it  necessary 
for  the  authority  to  execute  deeds  of; 
conveyance  to  transfer  real  property  to  the 
city  or  is  such  transfer  of  real  property  byi 
operation  of  law  under  the  statute?         j 

i 
It         appears         that         pursuant        to! 

G.S.   157-4. 1(b)(2),  all  property,  real  and; 

personal,      belonging      to     the     Housing 

Authority  is  vested  in  the  city  by  operation 

of  law,  but  the  statute  requires  the  Housing 

Authority   to  execute  such  documents  ali 

will    effectively   transfer  property   to   the 

city.     Thus     we    conclude    the    Housing' 

Authority      should      execute     deeds     olj 

conveyance  to  the  city. 


G.S.  157-4. 1(b)  provides  that  when  the  city  has  abohshed  the! 
housing  authority  by  resolution,  that  upon  its  adoption,  the  housing! 
authority  is  authorized  and  directed  to  take  such  actions  and  tq 
execute  such  documents  as  will  carry  into  effect  the  provisions  o| 
the  resolution,  and  will  effectively  transfer  its  authority 
responsibilities,  obUgations,  personnel  and  property  "both  real  anc 
personal",  to  the  city.    , 

We  conclude  that  the  intent  of  the  General  Assembly  was  for  th| 
Housing  Authority  to  execute  deeds  of  conveyance  so  that  the  publi^ 
records  would  reflect  the  transfer  of  property. 
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16  March   1977 


Rufus  L.  Edmisten,  Attorney    General 

James    F.    Bullock 

Senior    Deputy    Attorney    General 


Subject: 


Company  and  Special  Police;  Power  of 
Arrest;  Territorial  Jurisdiction;  G.S.  74A-2 
G.S.  160A-285;  G.S.  15-401,  et  seq; 
G.S.   15A-304 


■Requested  by: 


Question: 


The  Honorable  WHUs  P.  Whichard 
Member  of  the  Senate 
North  Carohna  Assembly 

May  Duke  University's  special  policemen, 
commissioned  by  the  Governor  pursuant  to 
Chapter  74A,  make  arrests  with  a  warrant 
within  the  territorial  jurisdiction  provided 
for  in  G.S.  74A-2? 


]!onclusion: 


Yes. 


j.S.  74A-2     confers     upon     poHcemen     appointed     pursuant    to 
j.S.  74A-1,  the  following  powers: 

"(b)  Such  pohcemen,  while  in  the  performance  of  the 
duties  of  their  employment,  shall  severally  possess  all 
the  powers  of  municipal  and  county  police  officers 
to  make  arrests  for  both  felonies  and  misdemeanors: 

(1)  Upon  property  owned  by  or  in  the 
possession  and  control  of  their  respective 
employers;  or 

(2)  Upon  property  owned  by  or  in  the 
possession  and  control  of  any  person  or  persons 
who  shall  have  contracted  with  their  employer 
or  employers  to  provide  security  for  protective 
services  for  such  property;  or 
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(3)  Upon  any  other  premises  while  in  hot 
pursuit  of  any  person  or  persons  for  any  offense 
committed  upon  property  vested  in  subdvisions 
(1)  and  (2)  above." 

G.S.  15A-401  specifies  when  an  officer  with  and  without  warrant 
may  arrest  within  the  officer's  territorial  jurisdiction  of  State,  county 
and  municipal  pohce  offices.  However,  since  G.S.  74A-2  specifies 
the  territorial  jurisdiction  of  company  police,  it  would  control  over 
G.S.   15A-402. 

G.S.  160A-285  confers  upon  city  policemen,  within  the  corporate 
limits,  all  the  powers  invested  in  law  enforcement  officers  by  statute 
or  common  law,  and  grants  the  power  to  serve  civil  and  criminal 
process  directed  to  them  by  any  officers  of  the  General  Court  of 
Justice.  .  j 

G.S.  160A-286  provides  that  city  police  may  exercise  such  authorityj 
within  one  mile  of  the  corporaty  limits.  Again,  the  territorial; 
jurisdiction  of  a  company  police  officer  is  controlled  by  G.S.  74A-2.| 

1 

It  should  be  noted  that  under  G.S.  74A-2,  city  streets  and  publici 
roads  not  owned,  in  possession  of  or  controlled  by  the  employer 
of  the  company  poHce  would  be  outside  their  territorial  jurisdiction; 
unless  the  officer  was  in  hot  pursuit  of  a  person  who  has  committed 
an  offense  on  the  property  of  the  employer. 


Under  G.S.  15A-304,  an  order  for  arrest  an  the  warrant  is  directed| 
to  a  law-enforcement  officer.  A  company  policeman  under  G.S.  74A  | 
is  a  law-enforcement  office  and  may  execute  the  warrant  withini 
his  territorial  jurisdiction. 


Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


29  March   1977 

Subject:  ^     Public    Officers    and    Employees;   Use 

State-owned  vehicles 
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Requested  by:  The  Honorable  John  C.  Brooks 

Commissioner  of  Labor 

Questions:  (1)      For  what  purpose  may  State-owned 

vehicles  be  used? 

(2)  Are  Council  of  State  Officers 
inherently  required  to  be  on  call  24  hours 
per  day? 

Conclusions:  (1)      Public  Purposes,  as  defined  below. 

(2)      Yes. 

North  Carolina  general  Statutes  §14-247  states  that  use  of  a 
State-owned  vehicle  "for  any  private  purpose  whatsoever"  is  a 
misdemeanor.  The  punishment  for  violation  thereof  is  set  forth  in 
j.S.  §14-251.  It  should  be  noted  that  the  term  "private  purpose" 
s  not  defined  by  this  or  any  other  statute,  rule,  or  regulation. 

j.S.  §143-341(8)(i)(7)  empowers  the  Department  of 
Administration,  "To  adopt,  with  the  approval  of  the  Governor  and 
Ilouncil  of  State,  reasonable  rules  and  regulations  for  the  efficient 
ind  economical  operation,  ...  of  all  state-owned  motor  vehicles 
.  .  and  to  enforce  those  rules  and  regulations. "  In  accordance  with 
his  mandate,  the  Department  of  Administration,  Office  of  General 
iervices,  has  adopted  comprehensive  rules  and  regulations  apphcable 
0  the  use  of  State-owned  vehicles.  These  are  found  in  Title  1 ,  North 
'aroUna  Administrative  Code,  Subchapter  4C  (1  N.C.A.C.  4C).  A 
andbook  incorporating  the  same  was  published  in  July,  1976  and 
i  entitled.  North  Carolina  Central  Motor  Pool  Rules  and 
'egulations. 

ection  .0500  of  those  rules  is  entitled  Vehicle  Use.  Section  .0501 
iquires  State-owned  vehicles  to  be  used  "only  for  official  State 
usiness."  This  is  said  not  to  include  commuting  from  an  employee's 
isidence  to  his  place  of  work  unless  such  employee  is  subject  to 
ill  on  a  24-hour  basis. 

action  .0505  permits  spouses  of  State  employees  to  accompany 
lem  in  State  cars  while  on  official  State  business,  but  prohibits 
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an  employee's  minor  children  from  being  passengers  in  State-owned 
cars. 

Section  .0507  states  that  an  employee,  while  away  from  his  office, 
may  use  a  vheicle  "prudently  for  travel  to  obtain  meals,  but  not 
for  entertainment  while  off  duty."  This  section  also  states,  "under 
no  circumstances  may  a  State  employee  operate  a  State  vhicle  after 
consuming  intoxicating  hquor  of  drugs." 

Section  .0806,  citing  as  authority  G.S.  §  143-341(8)(i)(7),  state 
that  violation  of  any  aforementioned  rule  or  regulation  is  ; 
misdemeanor. 

The  unequivocable  language  contained  in  the  foregoing  authorities 
clearly  establishes  a  prohibition  against  the  use  of  a  State-ownedj 
vehicle  for  any  purpose  other  than  official  State  business  oi, 
necessary  trips  incident  to  the  same. 

Since  the  terms  "private  purpose"  and  "official  State  business"  ar^ 
not  defined,  only  the  judgment  of  the  courts  can  be  interposed  tq 
determine  questions  of  propriety.  Unfortunately,  the  issue  haf 
seldom  been  addressed.  The  vagueness  of  the  statute  and  the  absenccji 
of  a  State  code  of  ethics  only  tends  to  compHcate  matters.  An^j 
attempt  to  predict  the  interpretation  our  courts  might  apply  to  ; 
given  situation  would  be  speculation.  The  only  safe  course  appear 
to  be  total  avoidance  of  any  situation  which  might  create  even  th( 
appearance  of  impropriety  in  the  use  of  a  State-owned  vehicle.  Il 
short,  a  State  employee  contemplating  a  trip  on  official  Statj 
business  is  effectively  precluded  from  driving  a  State-owned  vehiclj 
if  the  shghtest  possibility  exists  that  he  might  need  transportatioi 
for  a  "private  purpose"  of  any  nature.  Fortunately,  State  officerj  [ 
and  employees  who  find  themselves  in  such  a  situation  are  entitle^ 
to  compensation  on  a  mileage  basis  for  the  use  of  their  privatj 
vehicles. 

However,  it  is  noted  that  no  provision  in  the  law  or  in  any  ml 
and  regulations  enacted  pursuant  to  law  permits  reimbursement  c 
the  State,  on  a  mileage  basis,  for  the  use  of  a  State-owned  vehicl 
for  a  "private  purpose."  Certain  State  officers  and  employees  musi 
drive  State-owned  vehicles  which  are  radio  equipped.  Many  of  thesp 
officers    and    employees    are    on    call    24    hours    per   day.    Thes, 
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individuals  appear  to  be  on  the  horns  of  a  legal  dilemma: 

(1)  They  must  drive  State-owned  vehicles  (because 
of  the  equipment  contained  therein);  but 

(2)  If  they  drive  such  vehicles  for  any  private 
purpose  v/hatsoever  they  are  subject  to  criminal 
prosecution. 

Moreover,  these  same  laws,  rules,  and  regulations  contain  no 
orovision  permitting  reimbursement  of  the  State  for  mileage  driven 
n  a  State  car  on  private  business.  Thus,  the  State  officer  or  employee 
s  forced  to  choose  between  neglecting  his  job  or  violating  the  law 
vith  respect  to  the  private  use  of  State-owned  vehicles.  In  the  past, 
■ome  State  officers  and  employees  have  attempted  a  prudent 
;ompromise  by  reimbursing  the  State,  regardless  of  the  absence  of 
tatutory  provisions,  for  mileage  driven  in  a  State  car  while  on 
mvate  business.  This  would  appear  to  be  a  reasonable  attempt  to 
void  the  legal  Catch-22  mentioned  above  and  to  serve  the  taxpayers 
)f  this  State  in  an  expedient  manner. 

'he  next  question  addressed  is  whether  Council  of  State  officials 
re  inherently  required  to  be  on  call  24  hours  per  day. 

l.S.  §147-13  states  that  the  Governor  may  convene  the  Council 
f  State  at  any  time.  Article  III,  Section  5  of  the  North  Carolina 
onstitution  requires  consultation  of  the  Governor  with  the  Council 
f  State  prior  to  convening  an  extra  session  of  the  General  Assembly, 
he  North  Carohna  Civil  Preparedness  Act  of  1951,  G.S.  §166  et 
;q.  requires  consultation  by  and  between  the  Governor  and  Council 
f  State  in  the  allocation  of  emergency  funds  (G.S.  §  166-5(b)(l  1)), 
3claration  of  a  Civil  Preparedness  Emergency  (G.S.  §166-6),  and 
.sumption  of  additional  powers  by  the  Governor  following  a  state 
f"  disaster  (G.S.  §166-6.1).  These  and  other  similar  requirements 
dicate  that  Council  of  State  members  are  expected  to  be  available 
all  times  for  the  performance  of  their  constitutional  and  statutory 
ities.  Accordingly,  we  conclude  that  question  number  2  above 
ri-ould  be  answered  in  the  affirmative. 

le  Department   of  Administration  is  the  agency  empowered  to 
jlopt    and     promulgate    rules    and    regulations    for    the    use    of 
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State-owned  motor  vheicles.  In  order  to  clarify  this  matter,  the 
Department  of  Administration  has  been  contacted  and  asked  to 
review  its  current  rules  and  to  consider  promulgation  of  clarifying 
rules  and  regulations  for  the  use  of  State-owned  vehicles  by  members 
of  the  Council  of  State. 

Rufus  L.  Edmisten,  Attorney  General 
George  W.   Lennon 
Associate  Attorney 


30  March   1977 


Subject: 


Requested  by: 


Question: 


Conclusion: 


State  Departments,  Institutions  anc 
Agencies;  Local  Government;  Contracts! 
Pubhc  Bidding;  Energy  Conservation        i 

I 
Paul  L.  Hitchcock,  Director  ' 

Energy  Division 

North  Carolina  Department  of  Commercial 

Under  the  public  bidding  statut^ 
applicable  to  the  State  and  its  subdivisiorii 
in  the  purchase  of  apparatus,  suppliefi 
materials  or  equipment,  may  the  amouif 
and  cost  of  a  product's  energ| 
consumption  be  considered  as  a  factor  i| 
evaluating  bids  and  determining  award 
contract  for  purchase? 

I 

Yes,  the  amount  and  cost  of  a  product 
energy  consumption  is  a  reasonable  an 
statutorily  permissible  factor  fcj 
consideration  in  determining  the  mofi 
advantageous  or  lowest  responsible  bid  fti 
award  of  a  contract  for  purchase. 


G.S.   143-52  prescribes  the  competitive  bidding  procedure  applicab 
to  the  State  in  the  purchase  of  supplies,  materials  and  equipmej  |j 
by  the  Department  of  Administration.  In  determining  the  "lowe: 
and  best  bid  most  advantageous  to  the  State"  consideration  mi 
be  given  to  the  following  criteria: 
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"...prices  offered;  the  quality  of  the  articles  offered; 
the  general  reputation  and  performance  capabilities  of 
the  bidders;  the  substantial  conformity  with  the 
specifications  and  other  conditions  set  forth  in  the 
request  for  bids;  the  suitabihty  of  the  articles  for  the 
intended  use;  the  personal  or  related  services  needed; 
the  transportation  charges;  the  date  or  dates  of 
delivery  and  performance;  and  such  other  factor(s) 
deemed  pertinent  or  peculiar  to  the  purchase  in 
question,  which  if  controlling  shall  be  made  a  matter 
of  record." 

r.S.  143-49(6)  authorizes  the  Secretary  of  Administration  to  make 
available  to  subdivisions  fo  the  State  the  services  of  his  Department 
fn  purchasing  subject  to  Advisory  Budget  Commission  rules.  The 
)rovisions  of  G.S.   143-52  would  apply  to  purchases  handled  in  this 

lanner. 

Ls  to  the  purchases  generally  of  "apparatus  supplies,  materials  or 
Equipment"  by  requiring  competitive  bidding  by  subdivisions  of  the 
State,  G.S.  143-129  prescribes  the  procedure.  In  determining  the 
[lowest  responsible  bidder",  consideration  may  be  given  to  "quality" 
|nd   "performance". 

le  factor  of  energy  consumption  would  be  a  reasonable 
msideration  in  determining  quahty  and  performance  of  the  product 
fnder  either  statute.  Quahty  means  "adoptiveness,  suitableness, 
jtness".  Blacks  Law  Dictionary,  Fourth  Edition.  Performance 
icludes  the  "capacity  to  achieve  a  desired  result".  Webster's  Third 
\ew  International  Dictionary. 

Rufus  L.  Edmisten,  Attorney  General 

T.  Buie  Costen 

Special  Deputy  Attorney  General 


m 


March   1977 

pject:  Mental  Health;  Involuntary  Commitment; 

Courts,   Authority   of  Special  Counsel  to 
Appeal  from  Commitment  Order 
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Requested  by:  Honorable  C.  E.  Johnson 

Chief  District  Court  Judge 
26th  Judicial  District 

Question:  When  an  indigent  respondent  is  represented 

by  assigned  counsel  at  the  initial 
involuntary  commitment  hearing  in  District 
Court  and  is  ordered  to  be  committed  to 
a  regional  mental  health  facihty  outside  the 
community  in  which  the  committing  court' 
is  located  with  no  appeal  having  been  taken' 
from  the  commitment  order,  does  the! 
special  counsel  at  that  regional  mental 
health  facility  have  the  statutory  authority! 
to  appeal  the  commitment  order? 

Conclusion:  No. 

G.S.   122-58.10  provides  as  follows: 

"Duty  of  assigned  counsel;  discharge -Counsel  assigned 
to  represent  an  indigent  respondent  at  the  initial 
district  court  hearing  is  also  responsible  for  perfecting 
and  concluding  an  appeal,  if  there  is  one.  Upon 
completion  of  an  appeal,  it  any,  or  upon  transfer  of 
the  respondent  to  a  regional  mental  health  facility,  if 
there  is  no  appeal,  assigned  counsel  is  discharged.  If 
!  the  respondent  is  committed  to  a  community  mental 

health  facility,  assigned  counsel  remains  responsible  for 
his  representation  until  discharged  by  order  of  district 
court,  or  until  the  respondent  is  unconditionally 
discharged  from  the  community  facihty.  (1973,  c. 
1408,  s.    1.)" 

The  special  counsel  at  each  of  the  regional  psychiatric  facilities  ai 
authorized  by  G.S.  122-58.12.  That  section  specifies  that  the  specif 
counsel  shall  have  the  duty  of  representing  respondents  at  th 
periodic  rehearing  required  by  G.S.  122-58.1 1  when  respondents  ai; 
retained  in  that  type  of  facihty  past  the  original  terms  (|i 
commitment.  G.S.  122-58.12  specifically  requires  the  specii 
counsel    to    represent   indigent    respondents    on    appeal   from   th 
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i  rehearings  but  makes  no  mention  of  representing  them  on  appeal 
from  the  original  commitment  hearings. 

The  language  of  G.S.  122-58.10  cleariy  evidences  an  intent  that 
assigned  counsel  for  an  indigent  respondent  at  his  initial  commitment 
hearing  shall  represent  him  on  appeal.  In  passing,  it  might  be  noted 
that  this  is  in  keeping  with  the  normal  practices  involving 
representation  of  indigents  in  other  types  of  legal  actions.  In  view 
of  the  language  of  both  G.S.  122-58.10  and  G.S.  122-58.12,  it  must 
be  concluded  that  no  statutory  authorization  exists  for  special 
counsel  to  represent  respondents  on  appeals  from  their  original 
commitment  hearings. 

Of  course,  G.S.  1 22-58. 7A  provides  for  appointment  of  the  special 
:ounsel  as  counsel  at  the  initial  commitment  hearing  in  certain 
;ituations  where  the  respondent  has  been  held  at  a  regional  mental 
lealth  facihty  pending  the  hearing.  In  those  situations,  the  special 
counsel  has  the  same  responsibilities  regarding  appeal  as  any  other 
ippointed  counsel. 


April   1977 
ibject: 


Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


Mental  Health;  Infants  and  Incompetents; 
Voluntary  Admissions;  Apphcations  for 
Admission  to  Treatment  Facilities  by 
Married  Minors 


jquested  by: 


lestion: 


Mrs.  Kim  A.  Bell,   RRA 
Medical  Record  Administrator 
Walter  B.  Jones  Alcoholic 
Rehabilitation  Center 

May  a  seventeen  year  old  married 
individual  be  treated  in  the  same  manner 
as  a  person  who  has  reached  the  age  of 
majority      for      purposes     of     voluntary 
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admission  to  an  Alcoholic  Rehabilitation 
Center  operated  by  the  State  of  North 
Carolina? 

Conclusion:  Yes. 

Article  4,  Chapter  122  deals  with  voluntary  admission  to  treatment 
facilities  in  this  State.  Institutions  and  hospitals  (such  as  the 
AlcohoHc  RehabiUtation  Centers)  operated  by  North  Carohna  and 
designated  for  persons  in  need  of  care  and  treatment  due  to  inebriety 
are  treatment  facilities.  G.S.  122-56. 2(b).  While  adult  individuals 
may  be  admitted  upon  their  own  applications  (G.S.  122-56.3), I 
parents,  guardians  or  persons  standing  in  loco  parentis  act  for  minors 
in  making  applications  to  these  treatment  facilities  (G.S.  122-56.5. 
Additionally,  in  order  to  retain  a  minor  in  one  of  these  facilities, 
a  judicial  determination  that  the  person  is  inebriate  and  in  need 
of  further  treatment  at  the  facility  must  be  made  within  ten  days 
after  admission.  G.S.   122-56.7 

In  North  Carolina  the  age  of  majority  is  eighteen.  G.S.  48A-2.  The! 
parental  right  to  control  the  limitations  on  a  child's  right  toi 
independently  act  exists  until  the  age  of  majority  or  until  the  minoij 
is  otherwise  emancipated.  Shoafv.  Shoaf,  282  N.C.  287,  290  (1972). 
In  this  State,  before  achieving  the  statutory  age  of  majority: 

"The  emancipation  of  a  child  may  be  complete  or 
partial.  A  minor  may  be  emancipated  for  some 
1  purposes  and  not  for  others,  and  similarly  a  parent 
may  be  freed  of  some  of  his  obligations  and  divested 
of  some  of  his  rights  yet  not  be  freed  and  divested 
of  others. ..Complete  emancipation  arises  by  operation 
of  law  irrespective  of  the  parent's  consent  when  a  child 
marries..."  Gillikin  v.  Burbage,  263  N.C.  317,  at  pages 
321-322  (1965);  Church  v.  Hancock,  261  N.C.  764, 
765  (1964). 

In  light  of  the  above  quoted  language  of  the  Supreme  Court 
North  Carohna,  for  voluntary  admission  to  a  treatment  facility  undej 
Article  4,  a  married  minor  would  be  treated  in  the  same  fashioiij 
as  an  individual  who  has  achieved  the  age  of  majority.  Ij 
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Rufus  L.  Edmisten,  Attorney  General 

WUliam  F.  O'Connell 

Special    Deputy    Attorney    General 


6  April   1977 
Subject: 

Requested  by: 
1  Questions: 


Conclusions: 


Motor  Vehicles;  Dealer  Licensing  Law;  Sale 
on  Consignment 

J.  G.  Wilson,  Director 
License  and  Theft  Section 
Division  of  Motor  Vehicles 

(1)  If  an  individual  enters  into  a  contract 
with  Owner  to  Owner  Sales  Lot  and  his 
vehicle  is  placed  on  the  lot  on  a 
"consignment  plan": 

(a)  does  Owner  to  Owner  Sales 
Lot  have  to  have  in  their  possession 
the  title  to  the  vehicle;  and 

(b)  must  the  title  be  reassigned 
from  the  individual  to  Owner  to 
Owner  Sales  Lot? 

(2)  If  Owner  to  Owner  Sales  Lot  only 
rents  space  for  an  individual  to  place  his 
vehicle  on  their  lot  and  does  not  enter  into 
any  negotiations  for  the  sale  of  the  vehicle, 
must  Owner  to  Owner  Sales  Lot  take  title 
to  the  vehicle  and  keep  records  as  required 
by  G.S.  20-82? 

(1)  If  the  vehicle  is  on  consignment,  the 
title  must  be  with  the  vehicle  but  need  not 
be  assigned  to  Owner  to  Owner  Lot  if  it 
is  in  possession  of  a  properly  executed 
power  of  attorney. 
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(2)  No,  if  Owner  to  Owner  only  rents 
or  leases  space  and  the  motor  vehicle  is 
appropriately  signed  as  to  owner  and 
Owner  to  Owner  Lot  does  not  assist  in  sale. 

By  way  of  explanation,  the  term  "Owner  to  Owner  Sales  Lot"  is 
of  recent  origin.  Such  term  attaches  to  those  lots  where  spaces  are 
leased  to  owners  of  vehicles  for  display  for  the  purpose  of  sale; 
i.e.,  the  owner  of  the  vehicle  places  the  vehicle  on  the  lot  with 
appropriate  signs  indicating  where  he  may  be  reached  for 
information  as  to  price,  etc.  The  lessor  of  the  spaces  takes  no  part 
in  the  sale  of  the  vehicle. 

As  to  conclusion  (1),  if  Owner  to  Owner  Lot  is  selling  cars  on 
consignment,  it  would  have  to  be  licensed  as  a  dealer.  See. 
G.S.  20-286(13)  and  (16). 

^  Rufus  L.  Edmisten,  Attorney  General 

William  W.  Melvin 
Deputy  Attorney  General 


21   April   1977 
Subject: 

Requested  by: 
Question: 


j 


Judgments; 
Recordation 


Child      Support,     Alimony; 


Conclusion: 


Mrs.  Daphene  L.  Cantrell 
Assistant  Clerk  of  Superior  Court 
Mecklenburg  County 

Should      judgments      requiring      periodic  i 
payments  for  support  or  alimony  which  do 
not  expressly  provide  that  the  judgment  is 
a  lien  against  real  property  in  conformity 
with  G.S.  50-13.4(0  (8)  and 

G.S.  50-1 6. 7(i)      be      entered     on     the, 
Judgment  Docket? 

No. 
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G.S.   1-233  provides  in  part  that: 

"Every  judgment  of  the  superior  or  district  court, 
affecting  the  right  to  real  property,  or  requiring  in 
whole  or  in  part  the  payment  of  money,  shall  be 
entered  by  the  clerk  of  said  superior  court  on  the 
judgment  docket  of  the  court...." 

G.S.  50-13.4(0(8)  provides  as  follows: 

"A  judgment  for  child  support  shall  not  be  a  hen 
against  real  property  unless  the  judgment  expressly  so 
provides,  sets  out  the  amount  of  the  hen  in  a  sum 
certain,  and  adequately  describes  the  real  property 
affected;  but  past  due  periodic  payments  may  by 
motion  in  the  cause  or  by  a  separate  action  be  reduced 
to  judgment  which  shall  be  a  hen  as  other  judgments." 
(Emphasis  supphed) 

'G.S.  50-16.7(1)  makes  identical  provisions  for  a  judgment  for 
ahmony  or  ahmony  pendente  lite. 

Judgments  are  either  interlocutory  or  final,  and  a  judgment  is 
interlocutory  when  it  is  subject  to  change  by  the  Court  during 
pendency  of  the  action  to  meet  the  exigencies  of  the  case.  Skidmore 
V.  Austin,  261  N.C.  713,  136  S.E.  2d  99  (1964).  A  final  judgment 
is  one  which  decides  the  case  upon  its  merits  without  need  of  further 
direction  of  the  Court.  5  Strong,  N.  C.  Index  2d,  Judgments  §  5. 
Moreover  the  effect  of  an  order  or  judgment  is  not  determined  by 
its  recitals  but  by  what  may  or  must  be  done  pursuant  thereto. 
5  Strong,  N.  C.  Index  2d,  Judgments,   §   4. 

The  judicial  decree  in  a  child  custody  and  support  matter  is  subject 
to  modification  supon  a  change  of  circumstance  affecting  the  welfare 
of  the  child  and  is  not  final  in  nature.  Stanback  v.  Stanback,  287 
N.C.  448,  215   S.E.  2d  30  (1975). 

3.S.  50-13.7  provides  that  an  order  for  custody  or  support  or  both 
Df  a  minor  child  may  be  modified  or  vacated  at  any  time  upon 
notion  in  the  cause  or  a  showing  of  changed  circumstances. 
j.S.  50-16.9  provides  for  hke  modification  in  alimony  or  alimony 
pendente  lite  situations. 
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It  was  never  intended  that  judgments  not  final  in  nature  be  docketed 
pursuant  to  G.S.  1-233.  To  hold  otherwise  would  circumvent  the 
clear  intent  of  the  legislature.  Therefore,  this  Office  is  on  the 
Opinion  that  only  those  judgments  for  child  support,  alimony,  or 
alimony  pendente  lite,  which  constitute  liens  against  real  property 
as  provided  for  by  G.S.  50-13,4(0(8)  and  G.S.  50-16.7(1)  and  those 
for  past  due  periodic  payments  which  have  been  reduced  to 
judgment  and  constitute  a  hen  "as  other  judgments"  need  be 
docketed  by  the  clerk.  If  it  were  otherwise,  the  words  "as  other 
judgments"  would  be  without  meaning.  Further,  since  judgment  in 
each  of  these  instances  may  be  modified  by  the  Court  at  any  time 
upon  a  change  in  circumstances,  it  is  neither  a  final  judgment  nor 
a  judgment  for  a  sum  certain  until  such  time  as  the  judgment 
specifically  becomes  a  lien  against  real  property  pursuant  to 
G.S.  50-1 3.4(f)(8)  and  G.S.  50-16.7(1),  at  which  time  they  should 
be  docketed. 

"^  Rufus  L.  Edmisten,  Attorney  General 

Parks  H.  Icenhour 
Assistant  Attorney  General 


22  April   1977 
Subject: 

Requested  by: 
Question: 


State       Departments,      Institutions      and 
Agencies;  Personnel  Commission; 

Mandatory  Retirement  at  End  of  Calendar 
Month  in  which  Employee  Reaches  Age  65 

Nathan  H.  Yelton,  Assistant  Secretary 

Office  for  Aging 

Department  of  Human  Resources 


G,S, 


May     the     State     Personnel    Commission!  to 
require    employees    subject    to    the    State 
Personnel  Act  to  retire  at  the  end  of  the! 
calendar  month  in  which  they  reach  age 
65? 


Conclusion: 


No. 


t 
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G.S.  126-4(3)  authorizes  the  State  Personnel  Commission,  subject 
to  the  approval  of  the  Governor,  to  establish  policies  and  rules 
governing  "reasonable  qualifications,  as  to  age,  character,  physical 
condition,  and  other  attributes  pertinent  to  the  work  to  be 
performed,"  for  each  class  of  positions.  G.S.  126-4(5)  authorizes 
the  Commission,  subject  to  the  approval  of  the  Governor,  to 
estabhsh  pohcies  and  rules  governing  "(h)ours  and  days  of  work, 
holidays,  vacation,  sick  leave,  and  other  matters  pertaining  to  the 
conditions  of  employment."  Under  the  ostensible  authority  of 
G.S.  126-4,  the  Commission  has  adopted  a  rule  which  requires  an 
employee  to  "retire  or  be  terminated  at  the  end  of  the  calendar 
month  in  which  the  employee  reaches  age  65." 

Chapter  135  of  the  General  Statutes  establishes  the  Teachers'  and 
State  Employees'  Retirement  System  of  North  Carolina  and  includes 
as  members  all  full-time  employees,  agents  or  officers  of  the  State 
or  any  of  its  departments,  bureaus  and  institutions  other  than 
educational,  whether  the  employees  are  elected,  appointed  or 
employed.  G.S.   135-5(a)(2)  provides  as  follows: 

(2)  A  member  in  service  who  attains  age  65  shall 
make  timely  application  for  retirement,  in  accordance 
with  (1)  above,  to  be  effective  no  later  than  the  first 
of  July  coincident  with  or  next  following  his 
sixty-fifth  birthday:  Provided  that,  upon  the  approval 
of  his  employer,  any  member  may  be  continued  in 
service  on  a  year-to-year  basis." 

S/iay  the  State  Personnel  Commission  require  persons  subject  to  the 
State  Personnel  Act  to  retire  at  the  end  of  the  calender  month  in 
'  ivhich  they  turn  65  notwithstanding  the  provisions  of 
j.S.  135-5(a)(2)  dictating  that  a  person  must  retire  no  later  than 
;he  first  of  July  coincident  with  or  next  following  his  sixty-fifth 
Dirthday?  The  obvious  intent  of  the  language  in  G.S.  135-5(a)(2) 
s  to  allow  a  person  to  serve  until  the  first  of  July  coincident  with 
)r  next  following  his  sixty-fifth  birthday.  The  relevant  provisions 
)f  the  Retirement  Act,  G.S.  135-5(a)(2),  were  enacted  in 
ubstantially  the  same  form  in  Chapter  620  of  the  1959  Session 
^aws.  The  relevant  provisions  of  the  State  Personnel  Act  were 
idopted  in   1965. 
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The  rule  of  statutory  construction  is  that  a  repeal  by  implication 
is  not  favored.  A  later  statute  will  not  repeal  a  former  statute  unless 
the  two  are  in  irreconcilable  conflict.  Whenever  possible,  two  statutes 
dealing  with  the  same  subject  matter  should  be  construed  to  give 
effect  to  each.  7  Strong's  North  Carolina  Index  2d,  Statutes  §  1 1 
(1968).  Administrative  agencies  may  exercise  only  such  powers  as 
the  General  Assembly  gives  them  and  may  not  adopt  rules  contrary 
to  statutory  provisions.  3  Strong's  North  Carolina  Index  3rd, 
Constitutional  Law,  §7.1  (1976).  It  is  thus  apparent  that  the  General 
Assembly  did  not  intend  for  the  State  Personnel  Commission  to 
adopt  rules  and  regulations  which  would  conflict  with  the  provisions 
of  G.S.  135-5(a)(2)  that  a  State  employee  or  other  employee  subject 
to  the  Retirement  Act  should  retire  no  later  than  July  1  coincident 
with  or  next  following  his  sixty-fifth  birthday.  Consequently,  the| 
State  Personnel  Commission's  rule  requiring  persons  subject  to  the 
State  Personnel  Act  to  retire  at  the  end  of  the  calendar  month  in 
which  their  sixty-fifty  birthday  falls  is  invalid,  at  least  so  far  as 
it  apphes  to  State  employees  subject  to  the  provisions  of  the 
Teachers'  and  State  Employees'  Retirement  Act,  Chapter  135  of 
the  General  Statutes. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
-^  Associate  Attorney 


22  April   1977 
Subject: 

Requested  by: 
Question: 


Motor  Vehicles;  Mass  Transportation 
System  Operated  By  Choanoke  Area 
Development  Association  (CADA)  Fori 
Certain  Cities,  Towns  and  Counties 

Town  of  Winton,  Hertford  County,  Bertie 
County  and  Choanoke  Area  Development 
Association  (CADA) 

Can  the  counties  of  Hahfax,  Northampton 
Hertford,  and  Bertie  and  the  incorporated 
cities  and  towns  therein  jointly  or  through 
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CADA,  a  non-profit  corporation,  develop 
and  operate  a  mass  transportation  system 
within  those  cities,  towns  and  counties  to 
provide  to  the  general  public  transportation 
for  compensation  and  be  free  from 
regulation  by  the  North  Carolina  Utihties 
Commission? 

Conclusion:  While  the  cities,  towns  and  CADA  could 

establish  a  mass  transportation  system  of 
Hmited  geographic  scope  to  provide  to  the 
general  public  transportation  for 
compensation  without  regulation  from  the 
North  Carolina  Utihties  Commission,  the 
counties  cannot  establish  such  a  system 
without  regulation  by  the  Utilities 
Commission.  As  a  consequence,  a 
four-county  transportation  area  cannot  be 
developed  by  the  cities  and  towns  therein. 

For  a  number  of  years,  the  cities,  towns  and  counties,  through 
^CADA,  have  operated  a  transportation  system  under  a  number  of 
agency  contracts  such  as  those  with  the  Bertie  County  Social  Services 
and  Ahoskie  Vocational  Rehabihtation  by  which  the  primary 
function  of  CADA  is  to  transport  disadvantaged  persons  to  medical 
facilities.  In  the  year  1975,  CADA  vehicles  operated  approximately 
584,000  vehicle  miles  at  a  cost  of  $171,000.  Currently  CADA 
anticipates  considerable  expansion  of  its  services  including  provision 
for  regular  route  service  to  the  public   for  compensation. 

Municipalities  and  counties  have  express  statutory  authority  to 
operate  pubhc  enterprises  (See  G.S.  160A-312;  G.S.  153A-275)  and 
a  mass  transportation  system  is  deemed  to  be  a  pubhc  enterprise 
(See  e  G.S.  160A-311(5);  G.S.  153A-274(6)).  G.S.  62-3(23)(a)(3) 
includes  within  the  definition  of  public  utihty  the  bus  transportation 
of  persons  or  property  for  the  public  for  compensation  and 
G.S.  62-2  places  regulatory  authority  over  such  public  utilities  in 
the  Utilities  Commission,  with  various  exclusions  and  exemptions. 
G.S.  62-3(19)  defines  a  municipality  as  a  city,  town  or  village  and 
G.S.  62-3(d)  excludes  municipal-owned  operations  from  the 
definition  of  a  pubhc  utihty.  The  public  utilities  of  municipalities 
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are  then  excluded  from  regulation  by  the  Utilities  Commission. 
Municipalities  are  even  authorized  to  act  jointly,  and  with  counties, 
as  a  unit  and  to  operate  through  an  agency.  (See  G.S.  160A-460 
to  464).  However,  a  municipality  can  operate  a  public  enterprise 
outside  its  hmits  only  within  reasonable  limits.  (G.S.  160A-312)  We 
note  that  the  Utilities  Commission  regards  that  reasonable  limit  of 
operation  as  being  three  (3)  miles  outside  the  geographic  boundaries 
for  a  municipality  having  a  population  between  2,500  and  25,000. 
(See  N.C.U.C.  Rule  R2-28(b)(3)(a)).  While  we  do  not  pass  upon 
the  reasonableness  of  the  Utihties  Commission  rule,  we  do  believe  | 
that  the  rule  expresses  a  view  that  the  Legislature  did  not  intend 
a  four-county  area  to  be  within  a  reasonable  limit  for  a  simple  small 
city  or  town.  We  are,  then,  forced  to  conclude  that  the  four  county 
area  is  outside  the  geographic  hmit  of  reasonableness  for  a 
municipality  operated  transportation  system. 

Without  the  joinder  of  the  four  counties  in  the  unit  of  operation, 
we  opine  that  CADA  cannot  operate  a  four  county  area  mass 
transportation  system  for  the  public  for  compensation  under  the 
current  statutory  authority  even  with  submission  to  the  Utilities 
Commission  for  regulation.  Of  course,  if  the  counties  are  excluded 
from  regulation  by  the  Utilities  Commission,  the  counties  and  CADA 
could  operate  within  the  four-county  area  without  submission  to 
the  regulatory  power  of  the  Utihties  Commission  since  the  countiesj 
do  currently  participate  in  the  CADA  operation.  Thus,  the  ultimate 
resolution  of  this  matter  depends  upon  whether  counties  are 
excluded  or  exempted  from  regulation  by  the  Utilities  Commission 
in  the  operation  of  a  public  enterprise  utility. 

Counties  do  not  have  statutory  exclusion  from  regulation  by  the 
Utilities  Commission  under  G.S.  62-3(d)  as  do  municipalities 
because  a  county  is  not  considered  a  municipality  under 
G.S.  62-3(19).  Historically  a  county  has  not  been  considered  a 
municipality;  and  there  seems  to  be  no  avenue  open  by  which  a 
county,  by  judicial  construction,  could  be  considered  to  be  a 
municipahty.  (See  Martin  v.  Commissioners  of  Wake,  208  N.C.  354, 
365  (1935).  There  could  be  an  exclusion  if  a  county  were  not  a 
"person"  under  G.S.  62-3(23)(a).  "Person"  is  defined  by 
G.S.  62-3(21)  as  a  corporation,  individual,  copartnership,  company, 
association,  or  combination  of  individual  or  organizations  doing 
business  as  a  unit.  Several  counties  acting  jointly  are  an  association 
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or  a  combination  of  organizations  doing  business  as  a  unit  so  as 
to  fit  within  the  statutory  definition  of  a  person.  As  a  "person" 
a  county  thereupon  falls  into  the  definition  of  a  public  utihty  under 
G.S.  62-3(23)(a).  Thus,  it  appears  that  counties  not  only  do  not 
have  a  statutory  or  judicially  construed  exclusion  from  regulation 
as  a  pubUc  utility  but  are  specifically  included  within  the  statutory 
framework  as  a  public  utility  to  be  regulated. 

Exemption  from  regulation  by  the  Utilities  Commission  is  governed 
by  G.S.  62-260.  The  statute  denys  exemption  to  a  public  utility 
transporting  passengers  or  property  by  motor  vehicle  for 
compensation.  Since  the  counties  propose  to  transport  passengers 
by  bus  for  compensation,  exemption  is  not  available  under  this 
statute. 

One  other  statutory  concept  must  be  treated.  G.S.  160A-460 
through  464  defines  a  "unit"  as  a  county,  city  or  agency  of  local 
government  and  specifically  authorizes  joint  undertakings  by  such 
units  in  the  exercise  of  powers.  While  this  statutory  grant  might 
constitute  an  authority  giving  to  counties  the  same  status  as 
municipalities  respecting  the  operation  of  pubhc  enterprises, 
G.S.  160A-465  states  that  as  to  those  undertakings  subject  to 
approval  of  a  department  or  agency  of  the  state,  the  mentioned 
statutory  powers  are  not  granted.  In  consequence,  those  statutes 
are  not  available  as  a  grant  of  authority  to  a  county  in  the  operation 
of  a  pubhc  utihty  private  enterprise. 

In  summary,  while  the  cities  and  towns  may  operate  a  mass 
transportation  system  for  the  public  for  compensation  without 
regulation  by  the  Utihties  Commission,  counties  do  not  currently 
enjoy  that  same  exclusion  nor  is  there  any  exemption  from  such 
regulation.  Moreover,  while  the  cities  and  towns  may  operate  a  joint 
undertaking,  the  four-county  area  is  outside  the  reasonable 
geographic  hmitation  of  their  authority. 

Rufus  L.  Edmisten,  Attorney  General 
Richard  L.  Griffin 
Associate  Attorney 
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25  April   1977 
Subject: 


Requested  by: 


Questions: 


Motor  Vehicles;  Driver's  License;  Drunken 
Driving;  Time  Period  within  which  a 
Conviction  will  Constitute  a  Second  or 
Third  Conviction  for  Driver's  License 
Revocation  Purposes 

Honorable  Patrick  Exum 
Chief  District  Court  Judge 
8th  Judicial  District 

(1)  Upon  fourth  conviction  of  driving 
under  the  influence  within  five  years  of  a 
prior  conviction,  is  the  revocation  of 
defendant's  operator's  license  by  the 
Division  of  Motor  Vehicles  mandatory? 

(2)  Where  the  revocation  of  defendant's 
operator's  Ucense  is  mandatory  upon 
conviction,  should  the  court  require  the 
surrender  of  the  license  to  the  Clerk  of 
Court  to  be  forwarded  to  the  Division  of 
Motor  Vehicles? 

(3)  Where      the      revocation      of     the 
defendant's  Ucense  is  mandatory  under  the 
statutes,  is  it  required  that  the  court  upon  | 
conviction      set      out      the      period      of 
revocation? 

(4)  Are  the  periods  of  revocation  as  set 
out  in  G.S.  20-1 9(d)  and  (e)  mandatory  or 
discretionary  with  the  Division  of  Motor 
Vehicles? 

(5)  Where  a  fourth  conviction  occurs 
within  four  and  one-half  years  of  a  prior 
conviction  with  the  first  and  second ! 
conviction  having  occurred  more  than  five 
years  prior  thereto,  which  subsection  of 
G.S.  20-19  is  applicable,  (d)  or  (e)? 
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(6)  Upon  conviction  for  driving  under 
the  influence,  how  should  the  court  word 
its  judgment  so  as  not  to  presume  to 
preempt  the  mandate  of  the  statutes? 

(7)  Is  the  action  of  revocation  in  a 
situation  as  set  out  in  (5)  above  taken  by 
the  Division  of  Motor  Vehicles  or  by  the 
Court;  i.e.,  is  the  act  of  revoking  a  license 
correctly  a  part  of  the  court's  judgment  or 
is  it  an  administrative  act  of  the  Division 
of  Motor  Vehicles? 

(8)  If  the  act  of  revocation  of  a  driver's 
Hcense  is  administrative,  does  the  court 
have  any  authority  to  set  the  period  of 
revocation,  unless  the  period  of  revocation 
conforms  to  the  statutory  mandate? 

(9)  Should  the  Court  where  its  judgment 
in  a  driving  under  the  influence  case  sets 
a  one-year  period  of  revocation  when  the 
conviction  upon  which  the  judgment 
rendered  was,  in  fact,  a  fourth  conviction, 
alter  or  correct  its  judgment  in  open  court 
prior  to  recess  to  insert  the  correct 
statutory  period  of  revocation,  the 
defendant  having  paid  his  fine  and  cost? 


Conclusions:  (1)      Yes. 

(2)      Yes. 


(3)  No. 

(4)  Mandatory. 

(5)  G.S.  20-19(e). 

(6)  The  judgment  relative  to  revocation 
of    operator's   license    should    be    to    the 
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effect,  "surrender  his  operator's  license  and 
not  operate  a  motor  vehicle  on  the  pubhc 
highways  of  North  Carolina  until  his  Hcense 
is  restored  by  the  Division  of  Motor 
Vehicles. " 

(7)  The  revocation  of  the  motor  vehicle 
operator's  hcense  is  normally  an 
administrative  function  with  right  of  appeal 
to  the  court  except  where  the  revocation 
is  made  a  condition  of  a  suspended 
sentence. 

(8)  The  revocation  of  a  motor  vehicle 
operator's  Hcense  by  the  court  as  a 
condition  of  a  suspended  sentence  must  be 
with  the  agreement  of  the  defendant  and 
as  such  would  not  affect  the  authority  of 
the  Division  of  Motor  Vehicles  to  revoke 
nor  be  required  to  meet  any  specific 
statutory  requirement. 

(9)  Yes.  However  such  would  not  be 
necessary  since  it  would  not  affect  the 
action  of  the  Division  of  Motor  Vehicles 
under  the  applicable  statutes. 

As  to  Conclusion  (1),  upon  receipt  of  notice  of  final  conviction 
of  driving  under  the  influence  of  intoxicating  beverage,  the  Division 
of  Motor  Vehicles  must  forthwith  revoke  the  operator's  license  of 
the  person  so  convicted  (G.S.  20-17(2)  and  G.S.  20-19(d),(e)  and 
(f)). 

As  to  conclusion  (2),  G.S.  20-24(a)  reads  as  follows: 

"(a)  Whenever  any  person  is  convicted  of  any  offense 
for  which  this  Article  makes  mandatory  the  revocation 
of  the  operator's  or  chauffeur's  hcense  of  such  person 
by  the  Division,  the  court  in  which  such  conviction 
is  had  shall  require  the  surrender  to  it  of  all  operators' 
and  chauffeurs'  Ucenses  then  held  by  the  person  so 
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convicted  and  the  court  shall  thereupon  forward  the 
same,  together  with  a  record  of  such  conviction,  to 
the  Division  within  30  days. 

The  clerks  of  court,  assistant  clerks  of  court  and 
deputy  clerks  of  court  in  which  any  person  is 
convicted,  and  as  a  result  thereof  the  revocation  or 
suspension  of  the  operator's  or  chauffeur's  license  of 
such  person  is  required  under  the  provisions  of  this 
Chapter,  are  hereby  designated  as  agents  of  the 
Division  of  Motor  Vehicles  for  the  purpose  of  receiving 
all  operator's  and  chauffeurs'  hcenses  required  to  be 
surrendered  under  this  section,  and  are  hereby 
authorized  to  and  shall  give  to  such  hcensee  a  dated 
receipt  for  any  such  hcense  surrendered,  such  receipt 
to  be  upon  such  form  as  may  be  approved  by  the 
Commissioner  of  Motor  Vehicles.  The  original  of  such 
receipt  shall  be  mailed  forthwith  to  the  Driver  License 
Section  of  the  Division  of  Motor  Vehicles  together 
with  the  operator's  or  chauffeur's  hcense.  Any 
operator's  or  chauffeur's  license  which  has  been 
surrendered  and  for  which  a  receipt  has  been  issued 
as  herein  required  shall  be  revoked  or  suspended  as 
the  case  may  be  as  of  the  date  shown  upon  the  receipt 
issued  to  such  person." 

In  the  event  a  person  convicted  of  an  offense  for  which  revocation 
is  mandatory  does  not  have  a  driver's  license,  the  better  practice 
would  be  for  the  Clerk  to  file  a  form  DL  47  (receipt  for  license) 
if  the  court  orders  surrender  of  hcense  pursuant  to  G.S.  20-24  in 
•  order  that  the  correct  period  of  revocation  can  be  established.  A 
notation  should  be  made  on  the  DL  47  that  the  defendant  was 
ordered  to  surrender  his  hcense  but  did  not  have  one. 

As  to  conclusions  (3),  (6)  and  (9),  there  is  no  necessity  that  the 
court  specify  a  period  of  revocation  except  where  such  is  done  as 
a  condition  of  a  suspended  sentence.  A  judgment  is  adequate  which 
orders  the  defendant  to  surrender  his  operator's  hcense  and  not 
operate  a  motor  vehicle  upon  the  public  highways  of  North  Carolina 
until  his  hcense  is  restored  by  the  Division  of  Motor  Vehicles. 
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As  to  conclusion  (4),  the  revocation  of  a  motor  vehicle  operator's 
license  is  mandatory  upon  conviction  of  operating  a  motor  vehicle 
while  under  the  influence  of  intoxicating  liquor  pursuant  to 
G.S.  20-17(2).  G.S.  20-19(d),(e)  and  (f)  establish  the  period  of  time 
such  revocation  shall  run. 

As  to  conclusions  (5)  and  (7),  to  impose  the  periods  of  revocation 
as  provided  under  G.S.  20-1 9(d),  (e)  and  (0,  first  the  period  of 
revocation  for  a  first  conviction  of  drunk  driving  in  one  year. 
(G.S.  20-17(2);  G.S.  20-19(0- 

G.S.  20-1 9(c)  sets  the  period  of  revocation  for  a  third  conviction 
as  permanent. 

Prior  to  1959,  there  were  no  time  limitations  in  the  statutes  to 
deUneate  any  period  within  which  a  second  or  third  conviction  had 
to  occur  before  the  more  severe  revocations  could  be  imposed.  For 
example  in  Harrell  vs.  Scheldt,  243  N.C.  735  (1956),  Parker,  J.  held 
that  the  greater  period  of  revocation  for  second  conviction  was 
properly  imposed  when  a  time  lapse  of  almost  seven  years  between  i 
convictions  was  involved. 

Section  11  A,  Chapter  1264,  Session  Laws  of  1959  inserted  the 
requirements  that  a  second  conviction  must  occur  "within  three 
years  after  a  prior  conviction^  and  a  third  conviction  must  occur 
"within  five  years  after  a  prior  conviction^  before  the  greater  periods 
of  revocation  could  be  imposed.  (Emphasis  supplied) 

Possibly  it  was  contemplated  that  all  three  convictions  must  occur  j 
within  an  eight  year  period  before  a  permanent  revocation  for  third 
conviction    could    be   imposed.   But   the   use   of  the   term    "prior 
conviction"  in  both  insertions  does  not  have  that  effect. 

Since  revocation  for  any  conviction  of  drunk  driving  is  mandatory 
(G.S.  2-17(2)),  the  result  of  this  language  is  to  require  the 
Department  to  revoke  for  four  years  only  where  the  second 
conviction  occurs  within  three  years  after  the  first  conviction.  If 
the  second  conviction  occurs  more  than  three  years  after  the  first 
conviction,  the  Department  must  revoke  for  a  period  of  one  year 
(G.S.  20-1 9(f))  which  is,  of  course,  the  same  period  provided  for 
a  first  conviction. 
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Once  a  second  numerial  conviction  has  occurred,  however,  the  date 
of  the  first  numerical  conviction  becomes  immaterial  in  determining 
whether  any  subsequent  conviction  will  constitute  a  third  conviction. 
G.S.  20-1 9(e)  establishes  the  date  of  the  "prior  conviction"  as  the 
beginning  point  for  the  five  year  period,  and  any  conviction 
occurring  within  five  years  after  the  date  of  the  second  numerical 
conviction  must  be  treated  as  a  third  conviction. 

The  three  and  five  year  limitation  periods  discussed  herein  have 
nothing  to  do  with  determining  whether  greater  punishment  for 
repeated  offenses  may  be  imposed  by  the  court  in  criminal 
prosecutions.  N.C.A.G.  Opinion  of  9  November  1959  to  William  P. 
Mayo,  Sohcitor,  Beaufort  County  Recorder's  Court,  Washington, 
N.C.  Nor  does  the  action  of  the  court  in  denominating  a  particular 
offense  as  second  or  third  offense  in  any  way  affect  the 
determination  by  the  Department  from  its  records  of  the  period 
of  revocation  which  must  be  imposed.  Harrell  v.  Scheldt,  243  N.C. 
735  (1956);  Carmichael  v.   Scheldt,  249  N.C.  472  (1958). 

As  to  conclusion  (8)  as  hereinbefore  set  out,  the  court  does  not 
determine  the  period  of  suspension  except  in  the  case  of  a  suspended 
sentence  wherein  a  revocation  of  operator's  license  is  a  condition 
thereof.  In  such  cases,  the  defendant  must  consent  thereto,  expressly 
or  by  implication.  State  v.   Cole,  241   N.C.  576. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


4  May   1977 
Subject: 

Requested  by; 


State  Departments,  Institutions  and 
Agencies;  Authority  of  Board  of  Dental 
Examiners  to  Regulate  Dental  Laboratories 

The  Honorable  W.  S.  Harris 
Member,  House  of  Representatives 
N.  C.  General  Assembly 
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Question:  Does  the  present  law  permit  the  Board  of 

Dental  Examiners  to  regulate  dental 
laboratories  operated  by  persons  not 
hcensed  to  practice  dentistry? 

Conclusion:  No. 

G.S.  90-29  states  that  no  person  shall  engage  in  the  practice  of 
dentistry  in  this  state  unless  they  are  hcensed  by  the  North  Carolina 
State  Board  of  Dental  Examiners.  G.S.  90-29(b)  defines  the  practice 
of  dentistry  to  include  the  following  acts: 

"(8)  Makes,  builds,  constructs,  furnishes,  processes, 
reporduces,  repairs,  adjusts,  suppUes  or  professionally 
places  in  the  human  mouth  any  prosthetic  denture, 
bridge,  apphance,  corrective  device,  or  other  structure 
^  designed  or  constructed  as  a  substitute  for  a  natural 
'  human  tooth  or  teeth  or  as  an  aid  in  the  treatment 
of  the  malposition  or  malformation  of  a  tooth  or 
teeth,  except  to  the  extent  the  same  way  lawfull  be 
performed  in  accordance  with  the  provisions  of 
G.S.  90-29.1   and  90-29.2;..." 

G.S.  90-29(c)  states  that  the  following  acts  shall  not  constitute  the 
unlawful  practice  of  dentistry: 

"(11)  The  extraoral  construction,  manufacture, 
fabrication  or  repair  of  prosthetic  dentures,  bridges, 
appliances,  corrective  devices,  or  other  structures 
designed  or  constructed  as  a  substitute  for  a  natural 
human  tooth  or  teeth  or  as  an  aid  in  the  treatment 
of  the  malposition  or  malformation  of  a  tooth  or  teeth 
by  a  person  or  entity  not  hcensed  to  practice  dentistry 
in  this  State,  when  the  same  is  done  or  performed 
solely  upon  a  written  work  order  in  strict  comphance 
with  the  terms,  provisions,  conditions  and 
requirements  of  G.S.  90-29.1   and  90-29.2." 

G.S.  90-29.1  makes  it  clear  that  any  person  preparing  prosthetic 
applicances  will  not  be  deemed  to  be  engaged  in  he  practice  of 
dentistry  so  long  as  he  or  she  is  acting  on  the  written  work  order  j  ^ 
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of  a  licensed  dentist.  Persons  preparing  prosthetic  appliances  are 
forbidden  from  advertising  except  in  accordance  with  G.S.  90-29.1. 
G.S.  90-29.2  describes  the  proper  work  order  procedure. 

The  Board  of  Dental  Examiners  may  not  regulate  a  dental  laboratory 
engaging  in  the  acts  described  in  G.S.  90-29(b)  so  long  as  that 
laboratory  is  following  the  advertising  and  work  order  procedures 
estabhshed  in  G.S.  90-29.1  and  G.S.  90-29.2.  The  Board  does  have 
the  authority  to  enter  and  inspect  those  work  orders.  A  laboratory 
which  did  not  follow  those  procedures  would  be  deemed  to  be 
engaged  in  the  unlawful  practice  of  dentistry  under  G.S.  90-29(b) 
and  in  violation  of  G.S.  90-29. 2(e). 

Rufus  L.  Edmisten,  Attorney  General 
Catharine  Biggs  Arrowood 
Associate  Attorney 


9  May   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


State  Departments,  Institutions  and 
Agencies;  Board  of         Practicing 

Psychologists;  Exemption  for  Professionals 
in  Other  Fields 

The  Honorable  Ruth  E.  Cook 
Member,  House  of  Representatives 
North  Carolina  General  Assembly 

Does  the  Practicing  Psychologists  Licensing 
Act  exempt  professionals  such  as 
counselors  in  school  agencies,  social 
workers,  clergymen,  and  others  from  its 
requirements? 

Yes. 


The    "Practicing  Psychologists  Licensing  Act"   requires  mandatory 

licensure  of  persons  who  fall  within  the  definition  of  psychologists 

T  who  are  practicing  psychology  within  the  meaning  of  the  Act. 
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However,  G.S.  90-270. 4(e)  provides  an  exemption  for  members  of 
other  professional  groups.  That  provision  reads  as  follows: 

"(e)  Nothing  in  this  Article  shall  be  construed  to 
limit  or  restrict  physicians  and  surgeons  or 
optometrists  authorized  to  practice  under  the  laws  of 
North  Carolina  or  to  restrict  qualified  members  of 
other  professional  groups  in  the  practice  of  their 
respective  professions,  provided  they  do  not  hold 
themselves  out  to  the  public  by  any  title  or  description 
stating  or  implying  that  they  are  practicing 
psychologists  or  psychological  examiners,  or  are 
licensed  to  practice  psychology." 

There  has  been  confusion  about  whether  persons  such  as  social 
workers,  clergymen,  and  school  counselors  are  required  to  by 
Hcensed  as  psychologists.  Clearly,  G.S.  90-270. 4(e)  exempts  from 
the  Practicing  Psychologists  Licensing  Act  any  person  who  is  a 
qualified  member  of  another  professional  group,  who  is  practicing  i 
his  or  her  profession  and  does  not  claim  to  be  or  represent  himself 
as  a  psychologist. 

Unquestionably,  persons  such  as  clergymen  and  social  workers  are 
quahfied  members  of  other  professional  groups.  Persons  who  are 
school  couselors  are  exempt  if  they  are  trained  specifically  for  their ' 
role,  such  as  persons  trained  in  guidance  and  counsehng,  and  if  they  ] 
do  not  hold  themselves  out  or  represent  themselves  as  psychologists 
in  any  way.  Persons  in  other  fields  of  counseling  also  are  exempt  I 
if   they    are    quaUfied    and    trained    in    their   particular    fields    ofj 
counsehng,  if  they  do  not  hold  themselves  out  as  psychologists  or 
represent    themselves    as    psychologists  in   any   way,   and   if  their 
counsehng  is  not  simply  an  attempt  to  apply  psychological  principles 
and  procedures  under  another  label  without  acquiring  a  license  as 
a  psychologist.  The  fact  that  there  may  be  some  overlap  between 
another    professional    group    and    psychologists    in    terms    of   the 
procedures  and  principles  used  does  not  exclude  them  from  being 
exempted  from  the  Practicing  Psychologist  Licensing  Act  as  long 
as  what  they  are  doing  is  not  principahy  psychology. 

The     definition     of     "professional     psychological     services"     in 
G.S.  90-270. 2(e),    for    purposes    of    the    Practicing    Psychologist 


-206- 


r 


Licensing  Act,  does  include  educational  and  vocational  counseling. 
However,  the  definition  also  says  that  "professional  psychological 
services,"  includes  some  or  all  of  the  psychological  procedures  and 
principles  listed.  The  mere  fact  that  somebody  was  providing 
educational  or  vocational  counseling  would  not  in  and  of  itself  bring 
the  person  under  the  Act,  if  they  were  not  generally  basing  their 
work  in  psychological  principles  and  procedures  or  if  they  were 
qualified  members  of  other  professional  groups,  trained  in  other 
professions  and  not  holding  themselves  out  or  representing 
themselves  as  psychologists  in  any  way. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 


18  May   1977 
Subject: 


Mental  Health;  Centers  for  the  Mentally 
Retarded;  Liabihty  of  Parents  or  Guardians 
for  Costs  of  Care,  Treatment,  Training  and 
Maintenance  of  Minor  Residents  at  Western 
Carohna  Center 


Requested  by: 


Question: 


Conclusion: 


The  Honorable  Bobby  Lee  Combs 

Member  of  the  Senate 

North  Carolina  General  Assembly 

Is  it  legal  for  Western  Carolina  Center,  a 
facility  operated  by  the  Department  of 
Human  Resources,  to  charge  some  parents 
or  guardians  of  patients  fees  while  not 
charging  other  parents  or  guardians  of 
patients? 

Yes,  so  long  as  the  determination  as  to 
liability  for  charges  is  made  in  conformity 
with  Article  7,  Chapter  143  of  the  North 
Carohna  General  Statutes  and  is  predicated 
upon  a  financial  ability  to  pay. 
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Article  7,  Chapter  143  of  the  General  Statutes  contains  provisions 
dealing  with  the  assessment  of  costs  for  patients  in  the  various 
hospitals  and  treatment  facihties  operated  by  the  State  of  North 
Carohna.  Western  CaroHna  Center  is  included  in  the  listing  of 
facihties  in  G.S.  143-1 17,  and  succeeding  Statutes  contain  directions 
deahng  with  the  assessment  of  costs,  htigation  thereon,  authority 
of  the  boards  of  directors  or  trustees  of  the  various  facilities  to 
assess  costs  and  compromise  accounts  at  their  facilities,  the  nature 
of  actions  as  recover  costs,  responsibilities  for  instituting  such 
actions,  imposition  of  hens  against  property  as  the  result  of 
nonpayment,  and  disposition  of  funds  collected.  Two  basic 
expressions  of  legislative  intent  are  present  thorughout  these 
Statutes:  (1)  assurance  that  no  indigent  person  shah  be  denied 
services  because  of  lack  of  abihty  to  pay  for  them;  and,  (2)  with 
certain  exceptions  dealing  with  long  term  patients,  a  desire  to  recover 
the  actual  costs  of  services  when  there  is  an  ability  to  pay. 

The  Supreme  Court  of  North  Carolina  has  recently  had  an  occasion 
to  uphold  the  constitutionality  of  Article  7  under  the  Consitution 
of  North  Carolina  and  the  Constitution  of  the  United  States.  The 
following  extract  from  that  Supreme  Court  decision  would  appear 
to  dispose  of  the  present  question: 

"In  present  case,  G.S.  143-117  declares  the  legislative 
policy  that  all  persons  admitted  to  our  State 
institutions  be  required  to  pay  for  the  actual  cost  of 
their  care,  treatment,  maintenance  and  training. 
G.S.  143-118  sets  forth  the  guidelines  to  be  followed 
by  the  board  and  empowers  it  to  fix  the  actual  cost 
of  maintaining  an  individual  in  a  State  institution. 
G.S.  143-118.1  and  120  empower  the  board  to  make 
a  factual  determination  of  whether  a  patient  (or  such 
other  persons  as  may  be  legally  responsible  for  the 
patient)  is  financially  able  to  pay. 

Under  the  statutes,  the  General  Assembly  has  clearly 
stated  its  pohcy-that  all  those  who  are  financially  able 
shall  pay  for  their  maintenance.  The  only 
determinations  to  be  made  by  the  board  are  of  a 
factual  nature-  the  'actual  cost'  of  care  and  who  is 
financially  able  to  pay.  The  statutes  furnish  sufficient  ^ 
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guidelines  to  assist  in  these  determinations.  Thus,  we 
hold  that  the  General  Assembly  has  properly  delegated 
the  powers  conferred  under  G.S.  143-118,  118.1  and 
120  to  the  board  of  trustees  or  directors..."  {Hospital 
V.  Davis,  292  NC   147,   158  (1977)). 

The  Davis  case  dealt  with  one  of  the  mental  hospitals  rather  than 
a  mental  retardation  center.  However,  the  governing  Statute  and  the 
basic  rationale  involved  in  the  decision  are  equally  applicable  to  both 
mental  hospitals  and  centers  for  the  mentally  retarded. 

It  is  noted  that  the  Supreme  Court  decision  does  not  mention  one 
statute  which  is  of  some  pertinence.  G.S.  143-127.1  contains 
additional  provisions  hmiting  the  liability  of  parents  or  guardians 
of  long-term  patients-  i.e.  one  who  is  a  patient  in  a  North  Carolina 
State  facihty  in  excess  of  1 20  continuous  days.  The  liability  of  the 
parents  or  adoptive  parents  for  payment  of  these  charges  may  not 
exceed  the  cost  of  caring  for  a  normal  child  at  home  and  hability 
for  payment  by  the  parents  or  adoptive  parents  of  such  long-term 
patient  terminates  when  the  patient  attains  the  age  of  eighteen  years. 
Thus,  this  Statute  does  place  additional  limitations  on  parental 
obhgations  but  would  not  effect  the  conclusion  arrived  at  in  this 
Opinion. 

Rufus  L.  Edmisten,  Attorney  General 

Wilham  F.  O'Connell 

Special  Deputy  Attorney  General 


23  May   1977 
Subject: 

lequested  by: 


Uniform  Commercial  Code;  Financing 
Statements;  Security  Interests;  Register  of 
Deeds 

Mrs.  Eunice  Ayers 
Register  of  Deeds 
Forsyth  County 
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Questions: 


Conclusions: 


(1)  In  order  to  continue  the 
effectiveness  of  a  UCC  financing  statement, 
when  must  a  continuation  statement  be 
filed? 

(2)  When  a  continuation  statement  is 
properly  filed,  does  it  continue  the 
effectiveness  of  the  financing  statement  for 
five  years  from  the  date  the  continuation  I 
was  filed,  or  for  five  years  from  the  lastj 
day  the  continuation  was  filed,  or  for  five 
years  from  the  last  day  the  original 
statement  would  have  been  in  effect  if  no 
continuation  statement  had  been  filed? 

(1)  A  continuation  statement  must  be 
filed  within  the  six-month  period  prior  to 
the  last  date  the  original  financing 
statement  would  have  been  effective. 


(2)      The  financing  statement  is  continuedL 
for  five  years  from  the  last  date  the  original 
statement  would  have  been  effective  if  no| 
continuation  had  been  filed. 


G.S.  25-9-403  provides,  in  part,  as  follows: 

■  "(2)  Except  as  provided  in  subsection  (6),  or  in 
article  12  of  chapter  44,  a  filed  financing  statement 
is  effective  for  a  period  of  five  years  from  the  date 
of  filing.  The  effectiveness  of  a  filed  financing 
statement  lapses  on  the  expiration  of  the  five-year 
period  unless  a  continuation  statement  is  filed  prior 
to  the  lapse.   .  .   . 

(3)  A  continuation  statement  may  be  filed  by  the 
secured  party  within  six  months  prior  to  the  expiration 
of  the  five-year  period  specified  in  subsection  (2).  . 
.  .  Upon  timely  fihng  of  the  continuation  statement, 
the  effectiveness  of  the  original  statement  is  continued 
for  five  years  after  the  last  date  to  which  the  fihng 


II 
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was  effective  whereupon  it  lapses  in  the  same  manner 
as  provided  in  subsection  (2)  unless  another 
continuation  statement  if  filed  prior  to  such  lapse. 
Succeeding  continuation  statements  may  be  filed  in 
the  same  manner  to  continue  the  effectiveness  of  the 
original  statement.   ..." 

In  order  to  continue  the  effectiveness  of  a  financing  statement, 
G.S.  25-9-403(3)  requires  the  "timely  filing"  of  a  continuation 
statement.  As  stated  in  the  statute,  the  period  for  timely  filing  begins 
six  months  prior  to  the  expiration  of  the  original  financing  statement 
and  ends  at  the  expiration  of  the  original  statement.  Therefore,  a 
continuation  statement  must  be  filed  within  the  six-month  period 
prior  to  the  expiration  of  the  original  filed  financing  statement  to 
continue  the  effectiveness  of  that  financing  statement.  A 
continuation  statement  filed  at  any  other  time  is  of  no  effect.  See 
In  re  Callahan,  396  F.  Supp.  785  (D.N.J.,  1975);  Op  Atty.  Gen. 
Iowa,  12  UCC  Rep.  1251  (1973);  Op  Atty.  Gen.  Ohio  No.  79-025, 
14  UCC  Rep.  860  (1974).  Furthermore,  because  the  statute  requires 
that  succeeding  continuation  statements  must  be  filed  "in  the  same 
manner,"  such  succeeding  continuation  statements  must  be  filed 
within  six  months  prior  to  the  expiration  of  the  extended  original 
financing  statement.  Registers  of  Deeds  should  consider  refusing  to 
accept  continuation  statements  filed  at  improper  times,  so  that  those 
who  file  improperly  will  not  erroneously  believe  that  continuation 
has  been  accomplished. 

G.S.  25-9-403(3)  provides  that  "(u)pon  timely  fihng  of  the 
continuation  statement,  the  effectiveness  of  the  original  statement 
[is  continued  for  five  years  after  the  last  date  to  which  the  filing 
was  effective."  A  financing  statement  is  effective  for  five  years. 
Therefore,  the  continuation  statement  takes  effect  at  the  expiration 
of  the  five-year  period,  and  extends  the  original  statement  for  an 
additional  five  years.  Succeeding  continuation  statements,  timely 
filed  (see  above),  continue  the  effectiveness  of  the  original  statement 
for  additional  five-year  periods.  See  Op  Atty.  Gen.  Ohio,  No.  74-025, 
14  UCC  Rep  860  (1974);  Op  Atty.  Gen.  Mich.  No.  4800,  13  UCC 
Rep  971   (1973). 

Rufus  L.  Edmisten,  Attorney  General 

Alan  S.  Hirsch 

Assistant  Attorney  General 
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23  May   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Municipalities;  Ordinances;  Regulation  of 
Taxi  Cabs 

Carl  V.  Venters 

City  Attorney 

Jacksonville,  North  Carolina 

May  a  municipality  by  ordinance  declare 
it  unlawful  for  noncity  taxicabs  to  cruise 
within  the  city  for  the  purpose  of  picking 
up  fares  or  to  pick  up  a  fare  within  the 
city  or  within  its  extraterritorial 
jurisdiction  upon  request  regardless  of 
destination  of  fare? 

Cities  may  prohibit  noncity  taxicabs  from 
cruising  within  its  territorial  jurisdiction  for 
the  purpose  of  picking  up  fares.  It  cannot, 
however,  prohibit  the  discharge  of  a 
passenger  by  a  taxicab  picked  up  outside 
of  its  territorial  jurisdiction  or  prohibit  thej 
pickup  of  a  passenger  within  its  territorial 
jurisdiction  under  prior  contract  on 
agreement. 


G.S.  160A-304  provides  that  cities  may  by  ordinance  Hcense  and! 
regulate  all  vehicles  operated  for  hire  in  the  city.  "The  ordinance! 
may  require  that  the  drivers  and  operators  of  taxicabs  engaged  inl 
the  business  of  transportating  passengers  for  hire  over  the  publicf 
streets  shall  obtain  a  hcense  or  permit  from  the  city." 

The  applicable  sections  of  the  motor  vehicle  laws  read: 

"§20-37.  Limitations  on  issuance  of  licenses.- There 
shall  be  no  operator's  or  chauffeur's  hcense  issued 
within  this  State  other  than  that  provided  for  in  this 
Article,  nor  shall  there  be  any  other  examination 
required:  Provided,  however,  that  cities  and  towns 
shall  have  the  power  to  Hcense,  regulate  and  control 
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drivers  and  operators  of  taxicabs  within  the  city  or 
town  limits  and  to  regulate  and  control  operators  of 
taxicabs  operating  between  the  city  or  town  to  points, 
not  incorporated,  within  a  radius  of  five  miles  of  said 
city  or  town." 

"§20-87.  Passenger  vehicle  registration  fees.- 

(3)  Contract  Carrier  and  Exempt  For-Hire  Passenger 
Carrier  Vehicles.-  ...  no  Ucense  shall  issue  for  the 
operation  of  any  taxicab  until  the  governing  body  of 
the  city  or  town  in  which  such  taxicab  is  principally 
operated,  if  the  principal  operation  is  in  a  city  or  town, 
has  issued  a  certificate  showning 

(a)  That  the  operator  of  such  taxicab  has 
provided  Uability  insurance  or  other  form  of 
indemnity  for  injury  to  persons  or  damage  to 
property  resulting  from  the  operation  of  such 
taxicab,  in  such  amount  as  required  by  the  city 
or  town,  and 

(b)  That  the  convenience  and  necessity  of  the 
public  requires  the  operation  of  such  taxicab. 

*   *   * 

A  taxicab  shall  be  defined  as  any  motor  vehicle,  seating 
nine  or  fewer  passengers,  operated  upon  any  street  or 
highway  on  call  or  demand,  accepting  or  soliciting 
passengers  indiscriminately  for  hire  between  such 
points  along  streets  or  highways  as  may  be  directed 
by  the  passenger  or  passengers  so  being  transported, 
and  shall  not  include  motor  vehicles  or  motor  vehicle 
carriers  as  defined  in  G.S.  62-121.5  through 
62-121.79.  Such  taxicab  shall  not  be  construed  to  be 
a  common  carrier  nor  its  operator  a  public  service 
corporation. " 
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G.S.  20-97(a)  provides  that  taxes  collected  under  Chapter  20  are 
compensatory  taxes  for  the  use  and  privilege  of  the  public  highways 
of  the  State  and  prohibits  any  levy  by  counties  or  cities  except 
for  the  levy  of  one  dollar  ($1.00)  by  cities  upon  any  vehicle 
"resident  therein"  and  a  sum  not  to  exceed  fifteen  dollars  ($15.00) 
per  year  upon  each  vehicle  operated  in  such  city  or  town  as  a 
taxicab. 

G.S.  20-97(b)  provides  that  no  "additional  franchise  tax,  Hcense  tax, 
or  other  fee  shall  be  imposed  by  the  State  against  any  franchise 
motor  vehicle  carrier  taxed  under  this  Article  nor  shall  any  county, 
city  or  town  impose  a  franchise  tax  or  other  fee  upon  them,  except 
that  cities  and  towns  may  levy  a  license  tax  not  in  excess  of  fifteen 
dollars  ($15.00)  per  year  on  each  vehicle  operated  in  such  city  as 
a  taxicab  as  provided  in  subsection  (a)  hereof. "  (Emphasis  supplied) 

G.S.  20-113  is  directed  towards  the  protection  of  licenses: 

"§20-113.    Licenses  protected. -No  person, 

partnership,  association  or  corporation  shall  maintain 
an  office  or  place  of  business  in  which  or  through 
which  persons  desiring  transportation  for  themselves 
or  their  baggage  are  brought  into  contact  by 
advertisement  or  otherwise  with  persons  owning  or 
operating  motor  vehicles  and  willing  to  transport  other 
persons,  or  baggage,  for  compensation,  or  on  a  division 
of  expense  basis,  for  compensation,  or  on  a  division 
,  of  expense  basis,  unless  the  owner  or  operator  of  such 
motor  vehicles  furnishing  the  transportation  has 
qualified  under  the  tax  provisions  of  this  Article  for 
the  class  of  service  he  holds  himself  out  to  perform. " 

G.S.  20-280  requires  every  person,  firm  or  corporation  engaging  ir 
the  business  of  operating  a  taxicab  or  taxicabs  within  a  municipality 
to  file  with  the  municipahty  proof  of  financial  responsibility  or  wit! 
the  board  of  county  commissioners  in  the  county  of  operation  ii 
without  the  corporation  limits  of  a  municipahty. 


If 
ftl 


Chapter  153A  is  silent  as  to  the  regulation  of  taxicabs.  It  woulq 
appear,  however,  that  counties  may  regulate  taxicabs  under  theijlj, 
general  ordinance-making  power  (G.S.   153A-121). 

I 
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G.S.  62-260(a)(2)  exempts  taxicabs  from  public  utilities  regulations 
if  bona  fide  and  not  carrying  more  than  nine  passengers.  This  section, 
however,  prohibits  solicitation  along  regular  routes  of  common 
carriers. 

G.S.  18A-26(a)  prohibits  transportation  of  alcoholic  beverages  in  for 
hire  passenger  vehicles  as  defined  in  G.S.  20-38(20)(b)  (now 
G.S.  20-4.0 l(27)b),  except  when  transporting  a  bona  fide  paying 
passenger  who  is  the  actual  owner  of  the  alcoholic  beverage  being 
transported. 

These  statutes  must  be  considered  in  pari  materia  and  when  so 
considered  and  in  the  light  of  Harrelson  v.  Fayetteville,  271  N.C. 
87,  Airport  Authority  v.  Stewart,  278  N.C.  227,  and  Smith  v.  Von 
Cannon,  283  N.C.  656,  we  conclude  that  a  noncity  cab  receiving 
a  fare  or  passenger  without  the  territorial  jurisdiction  of  a  city  may 
enter  the  city  to  discharge  such  passenger  or  may  enter  the  city 
upon  prior  contract  to  receive  a  fare  or  passenger  as  an  exercise 
of  the  right  of  the  passenger  to  free  egress  and  ingress  to  the  city. 

In  Airport  Authority  v.  Stewart,  supra,  the  court  said,  quoting  from 
Griswold  V.     Webb,   16  R.I.  649: 

"...  A  company  cannot  compel  a  passenger  to  take 
one  of  certain  carriages,  or  none  at  all;  nor  impose 
unreasonable  restrictions,  which  will  amount  to  that. 
If  a  passenger  orders  a  carriage  to  take  him  from  the 
terminus,  such  carriage  is  pro  hac  vice,  a  private 
carriage  ..." 

To  require  by  ordinance  that  a  citizen  use  only  a  taxicab  franchised 
jy  the  city  to  the  exclusion  of  all  others  could  well  require  that 
le  use  a  taxicab  he  did  not  wish  to  use,  or  walk.  This  would  deny 
The  citizen  his  right  to  free  and  convenient  egress  and  ingress  from 
i  ind  to  the  city. 

it  would  appear  that  though  a  city  may  grant  franchise  and  by 
)rdinance  control  taxicabs  as  to  their  mode  of  operation,  it  cannot 
)rohibit  a  noncity  taxicab  from  entering  the  city  to  discharge  a 
"^  "are  paying  passenger  picked  up  outside  the  city  or  to  enter  and 
pick  up  a  fare  paying  passenger  pursuant  to  an  actual,  previously 
nade  contract  or  a  previously  received  request  for  such  service. 
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We  do  not  say  or  intend  to  say  that  the  city  may  not  regulate 
and  control  drivers  and  operators  of  taxicabs  pursuant  to 
G.S.  20-37,  supra. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


25  May   1977 
Subject: 

Requested  by: 

Question: 


Conclusion: 


State  Departments,  Institutions  and 
Agencies;  Personnel  Commission; 

Mandatory  Retirement  at  Age  65 

Nathan  H.  Yelton,  Assistant  Secretary 

Office  for  Aging 

Department  of  Human  Resources 

May  the  State  Personnel  Commission 
require  employees  subject  to  the  Stat^ 
Personnel  Act  to  retire  at  age  65  with  nd 
provision  for  extension  on  a  year-to-yeai 
basis  with  the  approval  of  the  employee's 
employer? 

No.    G.S.   135-5(a)(2)    provides    that    ar 
employee  may  continue  on  a  year-to-yeai 
basis  after  he  or  she  reaches  age  65  wit 
the  approval  of  his  employer. 


! 


Itl 


G.S.  126-4(3)  authorizes  the  State  Personnel  Commission,  subjec 
to  the  approval  of  the  Governor,  to  establish  policies  and  rulej 
governing  "reasonable  qualifications,  as  to  age,  character,  physica^ 
condition,  and  other  attributes  pertinent  to  the  work  to  W 
performed,  for  each  class  of  positions.  G.S.  126-4(5)  authorizes  th 
Commission,  subject  to  the  approval  of  the  Governor,  to  establisl 
policies  and  rules  governing  "(h)ours  and  days  of  work,  holidays 
vacation,  sick  leave,  and  other  matters  pertaining  to  the  condition 
of  employment."  Under  the  ostensible  authority  of  G.S.  126-4,  th|j| 
Commission  has  adopted   a  rule   which  requires  an  employee  t 
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"retire  or  be  terminated  at  the  end  of  the  calendar  month  in  which 
the  employee  reaches  age  65."  The  Commission  has  issued  notice 
of  a  rule-making  hearing  at  which  it  will  consider  changing  its  rule 
to  allow  an  employee  to  retire  on  the  first  of  July  coincident  with 
or  next  following  his  65th  birthday.  However,  the  rules  of  the 
Commission  do  not  provide  for  an  individual  to  stay  on,  even  on 
a  year-to-year  basis  with  approval  of  the  employer,  past  his  65th 
birthday  or  the  first  of  July  following  his  65th  birthday  except  in 
a  very  few  special  situations,  as  when  the  employee  is  a  physician 
whose  services  would  be  difficult  to  replace. 

Chapter  135  of  the  General  Statutes  establishes  the  Teachers'  and 
State  Employees'  Retirement  System  of  North  Carolina  and  includes 
as  members  all  full-time  employees,  agents  or  officers  of  the  State 
or  any  of  its  departments,  bureaus  and  institutions  other  than 
educational,  whether  the  employees  are  elected,  appointed  or 
employed.  G.S.    135-5(a)(2)  provides  as  follows: 

"(2)  A  member  in  service  who  attains  age  65  shall 
make  timely  apphcation  for  retirement,  in  accordance 
with  (1)  above,  to  be  effective  no  later  than  the  first 
of  July  coincident  with  or  next  following  his 
sixty-fifth  birthday:  Provided  that,  upon  the  approval 
of  his  employer,  any  member  may  be  continued  in 
service  on  a  year-to-year  basis." 

(Within  the  context  of  G.  .  135-5(a)(2),  the  word  "employer"  refers 
to  the  head  of  the  agency,  commission,  institution,  division  or 
department  in  which  the  employee  is  employed  who  has  the 
authority  to  determine  who  should  be  hired,  fired,  or  promoted. 

May  the  State  Personnel  Commission  require  persons  subject  to  the 
State  Personnel  Act  to  retire  at  age  65  notwithstanding  the 
provisions  of  G.S.  135-5(a)(2)  dictating  that  with  the  approval  of 
his  employer  a  member  may  be  continued  in  service  on  a  year-to-year 
basis?  The  obvious  intent  of  the  language  in  G.S.  135-5(a)(2)  is  to 
allow  a  person  to  serve  beyond  the  year  in  which  he  turns  65  if 
he  and  his  employer  agree  for  him  to  do  so. 
\i 

The  relevant  provisions  of  the  Retirement  Act,  G.S.  135-5(a)(2), 
were    enacted    in    substantially    the    same    form   in    the    original 
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Retirement  Act,  Section  5(1  )(b),  Chapter  25,  of  the  1941  Session 
Laws.  That  provision  was  rewritten,  still  with  substantially  the  same 
provision,  in  Section  1  of  Chapter  620  of  the  1959  Session  Laws 
and  again  rewritten  in  its  present  form  in  Section  1 1 ,  Chapter  1 1 7 
of  the  1971  Session  Laws.  The  relevant  provisions  of  the  State 
Personnel  Act  were  adopted  in   1965. 

The  basic  provisions  allowing  an  employee  to  remain  in  service  on 
a  year-to-year  basis  with  the  approval  of  his  employer  clearly 
pre-date  the  authority  of  the  State  Personnel  Commission  to  adopt 
rules  and  regulations  relating  to  age  for  retirement.  The  rule  of 
statutory  construction  is  that  a  repeal  by  implication  is  not  favored. 
A  later  statute  will  not  repeal  a  former  statute  unless  the  two  are 
in  irreconcilable  conflict.  Whenever  possible,  two  statutes  deahng 
with  the  same  subject  matter  should  be  construed  to  give  effect 
to  each.  7  Strong's  North  Carolina  Index  2d,  Statutes,  Section  11 
(1968).  Administrative  agencies  may  exercise  only  such  powers  as 
the  General  Assembly  gives  them  and  may  not  adopt  rules  contrary 
to  statutory  provisions.  3  Strong's  North  Carolina  Index  3rd, 
Constitutional  Law,  Section  7.1  (1976).  It  is  thus  apparent  that  the 
General  Assembly  did  not  intend  for  the  State  Personnel  Commission 
to  adopt  rules  and  regulations  which  would  conflict  with  the 
provisions  of  G.S.  135-5(a)(2)  that  a  State  employee  or  other 
employee  subject  to  the  Retirement  Act  could  remain  in  service 
on  a  year-to-year  basis  with  the  approval  of  his  employer  beyond 
the  year  in  which  he  turned  65.  Moreover,  the  General  Assembly 
amended  G.S.  135-5(a)(2)  by  rewriting  it  in  its  present  form  after] 
the  passage  of  the  provision  authorizing  the  State  Personnel 
Commission  to  make  rules  and  regulations  governing  age  of 
retirement.  If  there  is  a  conflict,  the  express  language  allowing  the 
employee  to  stay  on  on  a  year-to-year  basis  with  the  approval  of 
his  employer  governs  over  the  provision  authorizing  the  State 
Personnel  Commission  to  make  rules  and  regulations  governing  age 
for  retirement  since  it  is  more  specific  and  since  it  was  reenactedj 
after  the  adoption  of  the  relevant  provisions  of  the  State  Personnel! 
Act.  7  Strong's  North  Carolina  Index  2d,  Statutes,  Section  lli 
(1968).  Consequently,  the  State  Personnel  Commission's  rul^i 
requiring  persons  subject  to  the  State  Personnel  Act  to  retire  during' 
the  year  in  which  they  turn  65,  with  no  provisions  for  extensions 
on  a  year-to-year  basis  with  approval  of  the  employer,  is  invalid 
insofar  as  it  appUes  to  State  employees  subject  to  the  provision? 
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of  the  Teachers'  and  State  Employees'  Retirement  Act,  Chapter  135 
of  the  General  Statutes. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 


9  June   1977 


Subject: 


Public  Officers  and  Employees;  Conflict  of 
Interest;  Sale  of  Revenue  Bonds  by  Medical 
Care  Commission;  Purchase  by  Commission 
Member 


(Requested  by: 


'.Question: 


Conclusion : 


I.  O.  Wilkerson,  Jr.,  Director 
Division  of  Facility  Services 
Department  of  Human  Resources 

May  a  member  of  the  North  Carolina 
Medical  Care  Commission  purchase  revenue 
bonds  issued  by  that  commission  without 
giving  rise  to  a  conflict  of  interest? 

Although  a  strict  construction  of  the 
pertinent  statutes  does  not  prohibit  such 
purchases,  it  is  recommended  that 
commission  members  refrain  from 
purchasing  bonds  in  order  to  avoid  the 
appearance  of  impropriety,  and  the 
possible  criminal  penalty  of  G.S.   14-234. 


The  North  Carohna  conflict  of  interest  statute,  G.S.   14-234,  reads 
as  follows: 

"If  any  person  appointed  or  elected  a  commissioner 
or  director  to  discharge  any  trust  wherein  the  State 
or  any  county,  city  or  town  may  be  in  any  manner 
interested  shall  become  an  undertaker,  or  make  any 
contract  for  his  own  benefit,  under  such  authority, 
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or  be  in  any  manner  concerned  or  interested  in  making 
such  contract,  or  in  the  profits  thereof,  either  privately 
or  openly,  singly  or  jointly  with  another,  he  shall  be 
guilty  of  a  misdemeanor..." 

Since  the  bond  itself  evidences  a  contract  and  since  a  member  of 
the  Medical  Care  Commission  is  a  commissioner  within  the  meaning 
of  the  statute,  a  violation  of  G.S.  14-234  will  be  established  if  it 
appears  that  a  commission  member  who  purchases  a  bond  is 
contracting  for  his  own  benefit. 

The  Health  Care  Facilities  Finance  Act,  G.S.  131A-1  through 
131A-25,  authorized  the  issuance  of  revenue  bonds  by  the  Medical 
Care  Commission.  The  commission  is  given  the  power  under 
G.S.  131A-11  to  issue  interim  receipts  or  temporary  bonds;  to  set 
restrictions  governing  the  disbursement  and  use  of  proceeds;  to 
replace  lost  or  destroyed  bonds;  to  determine  when  bonds  mature, 
whether  they  are  redeemable  before  maturity,  and  whether  they  will 
be  registered  or  in  coupon  form;  to  establish  authentication 
procedures;  and  to  determine  the  form  and  manner  of  execution, 
the  denominations  to  be  issued,  and  the  place  at  which  principal| 
and  interest  are  to  be  paid.  G.S.  131A-1 1  also  imposes  certain  duties 
on  the  Local  Government  Commission,  including  approval  of  the 
issuance  by  the  Medical  Care  Commission,  fixing  the  interest  rate,! 
and  determing  the  manner  of  sale  and  price.  The  same  section! 
requires,  however,  that  the  sale  must  be  approved  by  the  Medical! 
Care  Commission.  It  appears,  therefore,  that  ultimate  authority  over; 
every  element  of  a  bond  issue  is  vested  in  the  Medical  Careli 
Commission.  A  commissioner  who  intended  to  purchase  a  bondij 
would  clearly  be  in  a  position  to  benefit  himself  by  exercising  the' 
powers  outlined  above.  He  might,  for  example,  withhold  approval 
of  an  issue  with  a  low  interest  rate  because  it  would  diminish  the 
value  of  any  bonds  he  intended  to  buy  even  though  low-interesi 
financing  is  in  the  best  interests  of  the  commission.  This  conduct 
would  be  prohibited  by  G.S.   14-234. 


The  Health  Care  FaciHties  Finance  Act  contains  its  own  conflic| 
of  interest  section.  G.S.  131A-22  provides  that,  in  order  to  avoicj 
a  conflict  of  interest,  a  commission  member  who  is  interested  ir 
a  contract  with  the  commission  must  disclose  his  interest  to  th( 
commission     and     must     not     participate     in     the     commission 
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authorization  of  the  contract.  However,  there  are  compelHng  reasons 
for  recommending  that,  despite  G.S.  131A-22,  commission  members 
should  not  purchase  bonds  issued  by  the  commission.  The 
authorization  of  bonds,  unlike  the  approval  of  ordinary  purchase 
contracts,  is  a  long  and  involved  procedure  which  accounts  for  a 
large  portion  of  the  commission's  responsibihties.  Abstention  from 
the  commission's  deliberations  would  prevent  a  commission  member 
from  fully  performing  the  duties  imposed  on  him  by  statute. 
Futhermore,  even  if  the  requirements  of  G.S.  131A-22  were  met, 
there  would  be  the  appearance  of  a  conflict  of  interest  and  possible 
violation  of  G.S.   14-234. 


Rufus  L.  Edmisten, 
Marilyn  Rich 
Associate  Attorney 


Attorney  General 


7  June   1977 
Subject: 


Counties;  Grand  Jury;  Authority  of  Grand 
Jury  to  Require  County  Commissioners  to 
Repair  County  Buildings 


Requested  by: 


R.  Wendel  Hutchins 
County  Attorney 
Plymouth,  North  Carolina 


Question: 


Conclusion: 


Does  the  Grand  Jury  have  authority  to 
compel  the  County  Commissioners  to 
Repair  County  Buildings? 

Although  G.S.  15A-628  requires  the  Grand 
Jury  to  inspect  the  jail,  and  authorizes  it 
to  inspect  other  county  offices  and 
agencies  and  report  to  the  court,  we  find 
no  authority  for  the  grand  jury  to  compel 
the  county  commissioners  to  repair  county 
buildings.  In  a  proper  case,  county 
commissioners  may  be  charged  criminally 
for  breach  of  duty. 
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The  responsibility  for  directing  the  fiscal  policy  of  the  county  is 
imposed  upon  the  county  commissioners  by  G.S.  153A-101.  The 
acquisition  of  property  for  county  use  is  vested  in  the  commissioners 
by  G.S.   153A-158. 

G.S.  153A-169  imposes  upon  the  commissioners  the  duty  to 
supervise  the  maintenance,  repair  and  use  of  all  county  property. 

G.S.  15A-628  states  the  duty  of  the  grand  jury  in  inspecting  the 
jail,  and  it  may  inspect  other  county  offices  and  agencies  and  must 
report  the  results  of  its  inspection  to  the  court.  However,  we  find 
no  statute  which  authorizes  the  grand  jury  to  compel  the  county 
commissioners  to  make  repairs. 

In  Ward  v.  Commissioners,  146  NC  534,  it  was  held  that  mandamus 
would  not  lie  to  compel  county  commissioners  to  repair  or  build 
a  courthouse.  "The  duty  of  providing  a  sufficient  and  proper 
courthouse  is  to  be  discharged  by  the  county  commissioners,  subject 
to  indictment,  if  there  is  a  wilful  failure,  and  to  supervision  by  the 
people  of  the  county  in  the  election  of  another  board  of 
commissioners,  should  they  see  fit."  See  Threadgill  v.  Board  of 
Commissioners  99  NC  352;  Jackson  v.  Board  of  Commissioners,  171 
NC  379;  Barbour  v.   Carteret  County,  255  NC   177. 

We  conclude  that  the  grand  jury  does  not  have  authority  to  compel 
the  Commissioners  to  repair  county  buildings,  but  in  a  proper  case, 
the  commissioners  could  be  subject  to  indictment  for  wilful  breach 
or  neglect  of  duty.  State  v.   Leeper,   146  NC  655. 


Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 
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22  June   1977 
Subject: 
Requested  by: 


Establishment  of  Cartway 

Bessie  J.  Cherry 

Clerk  of  Superior  Court 

Beaufort  County 
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Question:  Does    North    Carolina    General    Statutes 

136-68  provide  for  the  estabhshment  of  a 
cartway  for  ingress  and  egress  to  a  public 
highway  for  a  home? 

Conclusion:  North   Carolina    General   Statutes    136-68 

and  136-69  do  not  provide  for  the 
estabhshment  of  a  cartway  for  a  home. 

1} 
North  Carolina  General  Statutes  136-68  and  136-69  provide  for  the 

estabhshment  of  cartways  for  ingress  and  egress  to  a  public  highway 

over  intervening  lands  when  there  is  no  reasonable  access  to  lands 

which  are  used  for  the  purposes  of  cultivation,  cutting  and  removing 

timber,    working    of   any    quarries,    mines    or  minerals,   operating 

industrial  or  manufacturing  plants,  public  or  private  cemeteries,  or 

for  purpose  preparatory  to  such  uses. 

"The  statute  itself  is  in  derogation  of  the  right  of  the 
adjoining  landowner  over  whose  land  the  cartway 
passes  and  must  be  strictly  construed.  Warlick  v. 
Lowman,  103  N.C.  122,  9  S.E.  458.  The  statute 
enumerates  the  purposes  for  which  the  petitioner's 
land  must  be  used  in  order  to  confer  upon  the  owner 
the  right  of  a  'way  of  necessity'  over  another's  land 
and  the  listing  of  them  excludes  other  uses  not  named, 
the  presence  of  one  of  those  named  becoming  a 
condition  precedent  to  the  exercises  of  the  right." 
Brown  v.    Glass,  229  N.C.  657  at  658. 

Thus,  the  statutes  do  not  authorize  the  establishment  of  a  cartway 
Dver  the  intervening  lands  of  another  for  the  purpose  of  egress  to 
the  highway  for  a  home,  since  such  use  does  not  come  within  those 
enumerated. 

Rufus    L.     Edmisten,    Attorney    General 
Nonnie  Midgette 
Associate    Attorney 
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22  June   1977 


Subject: 


Requested  by: 


Question: 


Conclsuion: 


Taxation;  Ad  Valorem;  Municipal  Property; 
Exemption;  Art.  V,  Sec.  2(3)  N.  C. 
Constitution 

Steve  B.  Settlemeyer 
County  Attorney 
Burke  County 

Is  a  municipality  exempt  from  ad  valorem 
taxation  v^hen  the  municipality's  property  \ 
is     used     to     provide     electrical     service, 
waterw^orks  and  sewerage  to  nonresidents 
located  without  the  corporate  limits? 

A  municipality  does  not  lose  its  tax  exempt 
status  by  extending  an  otherwise  public 
purpose  activity  to  nonresidents  living 
without  its  corporate  limits  so  long  as  it 
stays  within  reasonable  limitations. 


Municipalities  offer  a  variety  of  services  to  their  residents,  among 
these  are  electrical  service,  waterworks  and  sewerage.  It  is  commonly 
expected  that  a  municipahty  will  provide  these  services  to  its 
residents,  but  recently  more  and  more  municipalities  are  extending 
these  services  to  individuals  living  outside  the  city  limits.  Under  such 
a  situation,  the  question  arises  as  to  whether  a  municipality 
maintains  its  exemption  from  property  taxation  under  Article  V, 
Section  2(3)  of  the  North  CaroHna  Constitution  which  provides: 
"Property  belonging  to  the  State,  counties  and  municipal 
corporations  shall  be  exempt  from  taxation." 

In  Warrenton  v.  Warren  County,  215  NC  342,  the  North  Carolina; 
Supreme  Court  interpreted  the  aforementioned  provision  of  the 
Constitution  to  mean  that  State  property  or  property  of  municipal! 
corporations  shall  be  exempt  from  taxation  if  the  property  is  used 
for  governmental  or  pubHc  purposes-  this  judicial  interpretation  has 
been  codified  in  G.S.  105-278. 1(b).  Court  decisions  have  held  that 
electrical  service,  waterworks  and  sewerage  are  municipal  activities 
which   fit   within   the  meaning  of   "public   purpose."   Swindell  v. 
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Belhaven,  173  NC  1;  Fawcett  v.  Mount  Airy,  134  NC  125;  and 
the  Legislature  has  classified  these  services,  inter  aha,  as  being 
"public  enterprises"  of  municipal  corporations.  G.S.  160A-311.  As 
long  as  a  municipahty  confines  these  services  to  its  inhabitants,  its 
tax  immunity  is  not  open  to  challenge;  only  when  the  municipahty 
ventures  outside  its  corporate  limits  to  serve  nonresidents  is  there 
a  chance  that  the  municipality  is  jeopardizing  its  exempt  status  and 
engaging  in  a  possible  ultra  vires  activity. 

The  Legislature  apparently  deemed  it  a  necessary  extension  of  the 
pubUc  purpose  concept  by  permitting  municipalities  to  service 
nonresidents  outside  corporate  Umits;  but  a  city's  power  to  extend 
its  services  beyond  its  corporate  hmits  is  expressly  restricted  by 
"reasonable  hmitations. "  G.S.  160A-312.  Thus  municipalities  may 
distribute  electricity  beyond  corporate  Umits,  and  extend  water  and 
sewer  facihties  beyond  their  boundaries.  Holmes  v.  Fayetteville,  197 
NC  740;  Upchurch  v.  City  of  Raleigh,  252  NC  676.  This  legislative 
grant  of  extra-territorial  jurisdiction  comports  with  the  Court's 
feeUngs  about  the  congestion  along  municipal  borders  and  that  a 
solution  to  these  problems  is  of  common  interest  to  the  inhabitants 
of  the  cities  as  well  as  those  individuals  immediately  without. 
Charlotte  v.  Heath,  226  NC  750. 

Notwithstanding  the  judicial  nod  given  to  municipal  services  and 
the  legislative  grant  of  extra-territorial  jurisdiction,  municipalities 
must  stay  within  the  reasonable  hmitations  standard  set  forth  under 
G.S.  160A-312,  or  the  municipality's  activity  wih  be  classified  as 
a  competitive,  private  enterprise  instead  of  a  public  enterprise. 
Williamson  v.  High  Point,  213  NC  96.  The  question  of  whether  a 
city's  authorized  service  within  its  border  is  a  pubhc  enterprise 
without  its  border  depends  upon  the  "reasonable  hmitations" 
proscription  placed  upon  cities;  this  restriction  is  broadly  interpreted 
by  the  Court:  "The  term  'within  reasonable  hmitations'  does  not 
refer  solely  to  the  territorial  extent  of  the  venture  but  embraces 
all  facts  and  circumstances  which  affect  the  reasonableness  of  the 
venture."  Service  Co.   v.   Shelby,  252  NC  816. 

All  things  considered  in  the  foregoing  discussion,  does  the  fact  that 
municipal  services  are  income-producing  negate  an  otherwise 
property  tax  immunity?  The  Court  in  Redevelopment  Commission 
V.  Guilford  County,  21 A  NC  585,  accepted  the  well-estabhshed  rule 
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on  this  question:  "Where  the  primary  and  principal  use  to  which 
property  is  put  is  public,  the  mere  fact  that  an  income  is  incidentally 
derived  from  it  does  not  affect  its  character  as  property  devoted 
to  pubhc  use."  The  Court  added  the  following  rationale  in  regard 
thereto: 

"It  would  seem  unreasonable  and  to  the  obvious 
detriment  of  the  taxpayer  that  property  primarily  used 
for  pubhc  purpose  and  incidentally  producing  income 
should  be  reduced  to  nonincome-producing  property 
in  order  to  maintain  its  tax  exempt  status  while  the 
property  is  necessarily  held  by  a  municipality  in  order 
to  carry  out  its  public  purpose."   274  NC  at  593. 

Whether  municipal  property  is  income-producing  does  not  play  a 
major  role  in  the  determination  of  its  immunity  from  taxation. 
Instead,  two  criteria  must  be  met  by  the  property  in  question-(l) 
it  must  be  used  for  a  public  purpose,  and  (2)  if  used  outside  the 
corporate  limits  it  must  be  used  within  the  reasonable  limitations 
proscription  of  G.S.  160A-312.  If  these  two  criteria  are  satisfied, 
the  city  is  authorized  to  offer  its  services  outside  its  limits  and  the 
property  is  exempt  from  taxation.  In  essence,  the  legislative  grant 
of  extraterritorial  jurisdiction  broadens  the  reach  of  a  municipality's 
pubhc  purpose  responsibility. 

Recently  the  Court  tightened  its  view  of  the  "reasonable  Umitations" 
proscription:  "The  primary  function  of  a  municipal  corporation  is 
to  provide  local  government  within  its  limits  and  authorized  services 
to  its  inhabitants,  not  to  engage  in  business  enterprises  for  profit 
outside  its  corporate  limits."  Electric  Service  v.  City  of  Rocky 
Mount,  285  NC  135  at  144.  Nevertheless,  the  Court  recognized  that 
a  municipality  has  the  authority  to  extend  its  services  beyond  its 
border,  but  if  the  municipal  activity  goes  beyond  reasonable 
limitations,  and  otherwise  pubhc  purpose  (enterprise)  becomes  a 
private  enterprise  and  the  activity  is  ultra  vires.  Once  this  happens 
the  municipality  sheds  its  immunity  from  taxation. 

The  Electric  Service  case  serves  to  illustrate  one  key  point  about 
taxation  of  municipalities;  the  hne  of  demarcation  between  private 
enterprise  and  public  enterprise  does  not  have  fixed 
coordinates-each  situation  must  be  closely  examined  and  analyzed 
before  a  determination  of  tax  hability  can  be  made. 
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Questions: 


Conclusions: 


Paroles,  Revocation;  G.S.   148-62 

Jack  Seism,  Chairman 

North  Carolina  Parole  Commission 

( 1 )  May  the  Parole  Commission  in  a  parole 
revocation  hearing  accept  a  Judgment  and 
Commitment  from  the  Superior  Court  as 
sufficient  evidence  to  estabhsh  that  the 
parolee  committed  a  new  crime  on  parole, 
even  though  at  the  time  of  the  revocation 
hearing  the  conviction  may  be  on  appeal? 

(2)  If  the  Judgment  and  Commitment  is 
sufficient  evidence  to  estabhsh  the 
parolee's  participation  in  the  crime  which 
constitutes  a  violation  of  his  parole,  is  it 
necessary  at  the  revocation  hearing  to 
permit  him  to  contest  his  participation  in 
the  offense? 

(1)  The  Parole  Commission  may  accept 
a  Judgment  and  Commitment  from  a 
superior  court  as  evidence  that  a  parolee 
has  committed  a  new  crime  while  on  parole 
and  such  evidence  is  sufficient  in  itself  to 
support  parole  revocation. 

(2)  It  is  not  necessary  to  permit  the 
parolee  to  contest  his  participation  in  the 
offense  when  the  Parole  Commission  relies 
on  a  conviction  of  a  felony  committed 
while  on  parole  even  though  the  parolee 
may  have  pleaded  not  guilty  to  the  offense. 
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However,  the  parolee  must  still  be  given  an 
opportunity  to  present  matters  in 
mitigation. 

The  United  States  Supreme  Court  in  Morrissey  v.  Brewer,  408  U.S. 
471  (1972)  held  that  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  is  appHcable  to  parole  revocation  hearings  and  that  for 
the  parolee  has  a  constitutionally  protected  liberty  interest  in  his 
condition  freedom.  Id.  at  482.  The  Morrissey  opinion  dealt  with 
two  parole  revocations  based  on  "technical  violations,"  /.e. , 
violations  of  the  conditions  of  parole  not  involving  criminal  offenses, 
or  at  least  not  involving  convictions  for  offenses  committed  while 
the  parolees  were  on  parole. 

Without  discussing  here  the  full  due  process  requirements  set  forth 
in  Morrissey,  that  case  calls  for  a  two-stage  revocation  process.  The 
first  stage  is  the  preliminary  hearing  to  estabhsh  whether  there  is 
probable  cause  to  revoke  parole.  This  hearing  is  to  be  before  an 
independent  officer  "at  or  reasonably  near  the  place  of  the  alleged: 
violation  or  arrest  and  as  promptly  as  convenient  after  arrest."  Id; 
at  485.  The  hearing  may  be  wholly  informal,  but  the  parolee  doesj 
have  a  hmited  right  of  confrontation.  Id.  at  487. 


The  second  stage  of  the  revocation  proceeding  is  the  formal 
revocation  hearing.  At  the  hearing  before  the  parole  authority  it 
must  be  determined  whether  or  not  a  parole  violation  has  in  fact 
occurred  and  whether  the  violation  warrants  revocation.  The  parolee 
must  be  permitted  either  to  present  evidence  that  he  did  not  violate 
his  parole  or  that  notwithstanding  a  violation,  there  are 
circumstances  mitigating  the  violation  so  that  revocation  ought  not 
to  be  ordered. 

In  Gagnon  v.  Scarpelli,  41 1  U.S.  778  the  Supreme  Court  extended 
the  principles  in  Morrissey  to  probation  revocations.  The  court  said:} 
"Petitioner  does  not  contend  that  there  is  any  difference  relevan 
to  the  guarantee  of  due  process  between  the  revocation  of  parole  *^ 
and  the  revocation  of  probation,  nor  do  we  perceive  one."  Id.  al 
782.  Thus,  principles  of  law  applicable  to  a  probation  revocatior 
hearing  are  equally  appUcable  to  that  of  parole. 


Turning  to  the  first  question  specifically,  most  federal  and  state  case; 

-228- 


I 


indicate  tliat  the  necessity  of  the  preliminary  hearing  is  obviated 
by  a  parolee's  or  probationer's  conviction  of  a  new  crime  while  on 
parole  or  probation.  See  United  States  v.  Tucker,  524  F.2d  77  (5th 
Cir.  1975);  Pavia  v.  Hogan,  386  F.Supp.  1379  (N.D.  Ga.  1974) 
Dereczyski  v.  Longo,  368  F.Supp.  682  (N.D.  111.  1973) 
Commonwealth  v.  Davis,  234  Pa.  Super  31,  336  A. 2d  616  (1975) 
In  Re  Law,  10  Cal.  3d  31,  513  P.2d  621,  109  Cal.  Rptr.  573  (1973). 

!With  respect  to  the  type  of  evidence  a  court  may  consider  in  a 
probation  revocation  hearing,  the  Supreme  Court  of  North  Carolina 
has  held  that  there  is  no  reversible  error  committed  even  if 
inadmissible  evidence  is  considered  as  long  as  there  is  some 
competent  evidence  to  support  the  decision  to  revoke  probation. 
State  V.  Hewett,  270  N.C.  348  (1967).  The  violation  need  not  be 
proved  beyond  a  reasonable  doubt,  but  the  evidence  must  be  such 
as  to  reasonably  staisfy  the  judge  that  a  violation  has  occurred.  State 
V.  Coffey,  255  N.C.  293,  299  (1961).  The  same  standard  should 
apply  to  parole  revocations. 

The  United  States  Supreme  Court  and  lower  federal  courts  have 
made  it  clear  that  the  formal  rules  of  evidence  are  not  not  required 
by  the  federal  Constitution.  As  the  Supreme  Court  noted  in 
Morrissey;  supra: 

We  emphasize  that  there  is  no  thought  to  equate  (the 
final)  stage  of  parole  revocation  to  a  criminal 
prosecution  in  any  sense.  It  is  a  narrow  inquiry;  the 
process  should  be  flexible  enough  to  consider  evidence 
including  letters,  affidavits,  and  other  material  that 
would  not  be  admissible  in  an  adversary  criminal  trial. 
(408  U.S.  at  489) 

A.  number  of  courts  have  held  that  the  exclusionary  rule  regarding 
evidence  unlawfully  seized  and  thus  inadmissible  in  a  criminal  trial 
does  not  apply  to  parole  and  probation  revocation  hearings.  See 
U.  S  V.  Vandemark,  522  F.  2d  1019  (9th  Cir.  1975),  and  cases 
t, there  cited. 

/V  Judgment  and  Commitment  order  is  competent  evidence  of  a 

'  conviction  and  the  court  may  take  judicial  notice  thereof.  State  v. 

Hill,  266  N.C.   107  (1965).  Similarly  the  Parole  Commission  may 
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take  judicial  notice  of  official  records  of  court  convictions.  Clearly 
such  evidence  is  then  competent  to  support  revocation 

Further  the  plain  language  of  N.C.G.S.  148-62  indicates  that  a 
conviction  will  support  revocation: 

If  any  parolee,  while  being  at  large  upon  parole,  shall 
commit  a  new  or  fresh  crime,  and  shall  enter  a  plea 
of  guilty  or  be  convicted  thereof  in  any  Court  of 
record,  then,  in  that  event,  his  parole  may  be  revoked 
according  to  the  discretion  of  the  Parole 
Commission.... 

The  Supreme  Court  of  this  State  has  ruled  that  probation  revocation 
may  be  based  solely  on  an  intervening  conviction.  State  v.  Brown, 
253  N.C.  195  (1940);  State  v.  Hill,  supra.  Federal  cases  also  have 
held  that  an  intervening  conviction  is  a  sufficient  basis  for 
revocation.  McGee  v.  Warden,  U.  S.  Penitentiary,  395  F.Supp.  181 
(1975);  Gardner  v.  McCarthy,  503   F.2d  733  (9th  Cir.    1974). 

With  regard  to  the  fact  that  an  appeal  may  be  pending  from  the 
conviction  which  was  the  basis  of  the  revocation,  the  Court  in  Hill 
held  that: 

The  Conviction  of  defendant  on  May  4,  1965  in  the 
Hiatt  assault  case  and  the  judgment  pronounced 
therein  were  sufficient  to  support  said  judgment  of 
May  5,  1965,  putting  into  effect  the  suspended 
sentence,  unless  on  appeal  the  judgment  in  the  Hiatt 
assault  case  was  reversed  or  a  new  trial  granted.  (266 
N.C.  at   111) 

The  present  practice  of  the  Parole  Commission  to  review  thej 
revocation  in  the  event  of  reversal  or  on  order  of  a  new  trial  oni 
appeal  appears  to  be  in  accord  v^th  the  Court's  direction  in  States 
V.  Hill.  Upon  a  reversal  an  independent  finding  of  violation  would! 
have  to  be  made.  The  Parole  Commission  could  use  the  record  of| 
the  trial  in  making  its  determination  to  the  extent  that  that  record 
provides  competent  evidence  and  that  the  evidence  is  such  that  on^ 
could  reasonably  reply  upon  it. 
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For  somewhat  analogous  probation  revocation  cases  in  which  the 
conviction  that  was  the  basis  of  the  revocation  action  was 
subsequently  reversed,  see  4  N.C.  Index  3d,  Criminal  Law  §143.8. 

Therefore,  both  federal  and  state  court  cases,  including  the  North 
CaroUna  case  of  State  v.  Hill,  supra,  and  the  language  of 
G.S.  148-62,  indicate  that  the  Parole  Commission  may  base  a  parole 
revocation  on  a  verified  conviction  in  Superior  Court  arising  out 
of  an  offense  committed  during  the  period  of  parole.  The  fact  that 
an  appeal  may  be  pending  would  not  affect  the  validity  of  the 
revocation,  but  a  successful  appeal  would  require  further  action  by 
the  Parole  Commission. 

For  the  reasons  stated  above,  the  parolee  need  not  be  permitted 
to  relitigate  his  conviction.  As  the  Supreme  Court  clearly  noted  in 
Morrissey:  "Obviously  a  parolee  cannot  rehtigate  issues  determined 
against  him  in  other  forums,  as  in  the  situation  presented  when 
revocation  is  based  on  conviction  of  another  crime." 

However,  the  fact  that  the  Parole  Commission  relies  on  an 
intervening  conviction  does  not  obviate  the  necessity  for  the  final 
hearing  before  the  Parole  Commission.  The  Supreme  Court  held  in 
Morrissey,   supra  that  the  hearing  has  a  dual  purpose. 

The  first  step  in  a  revocation  decision  thus  involves 
a  wholly  retrospective  factual  question:  whether  the 
parolee  has  in  fact  acted  in  violation  of  one  or  more 
conditions  of  his  parole.  Only  if  it  is  determined  that 
the  parolee  did  violate  the  conditions  does  the  second 
question  arise:  should  the  parolee  be  recommitted  to 
prison  or  should  other  steps  be  taken  to  protect 
society  and  improve  chances  of  rehabilitation?  (408 
U.S.  at  479,  480) 

The  Court  further  said: 

The  parolee  must  have  an  opportunity  to  be  heard 
and  to  show,  if  he  can,  that  he  did  not  violate  the 
conditions,  or  if  he  did,  that  circumstances  in 
mitigation  suggest  that  the  violation  does  not  warrant 
revocation.  (Emphasis  supplied.)  (408  U.S.  at  488) 
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Therefore,  when  the  revocation  proceeding  is  based  on  a  criminal 
conviction  it  seems  clear  that  a  final  hearing  before  the  Commission 
still  must  be  held  to  allow  the  parolee  to  present  matters  in 
mitigation  although  he  may  not  relitigate  his  conviction.  The 
opportunity  to  offer  evidence  of  mitigating  circumstances  apparently 
should  be  afforded  even  though  the  intervening  conviction  was  for 
a  serious  felony  conviction. 

Rufus  L.  Edmisten,  Attorney  General 
James  Peeler  Smith 
Assistant  Attorney  General 
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